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— AGENCY 2d 


The practical value of the "Restatement on Agency” was so 
definitely demonstrated over the last quarter of a century that 
the American Law Institute, during the past few years, has 
completely rewritten “Agency” in the light of the many de- 
velopments since 1933. Other subjects, notably Trusts, are now 
undergoing similar revision. 


Many additions have been made, both to the statements of the 
law and to the explanations of the rules and principles laid 
down. The Comments are greatly expanded. 

The original section numbering is retained so that all court 
citations to Restatement are keyed to Agency 2d. 


Invaluable Reporters Notes outline the background and reasons 
for the rules adopted. Included, also, are all the citations to 
the Restatement by the courts since the first work was 








published. 
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THE AMERICAN LAW INSTITUTE 
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it’s the distinctive SIGNATURE of a 
very special company... . 


It’s the readily recognized com- 
. ; pany SIGNATURE that has become 
synonymous with fast, efficient, cus- 

tom-tailored title service. 


It is recognized nationally as the 
SIGNATURE of the company finan- 
cially larger than any other en- 
gaged exclusively in the title busi- 
ness—a company that is thoroughly 
experienced over a territory far 
greater than is served by any other 
title company. 


On a policy, it’s the SIGNATURE 
to look for. It means title insurance 
by the outstanding company with 
the widest experience. .. . 


‘ Jawyers ‘Title Insurance (Orporation 


Home Office - Richmond. Virginia 





TITLES INSURED THROUGHOUT 43 aad 
THE DISTRICT OF COLUMBIA, HAWAII, 
PUERTO tthe AND THE PROVINCES OF ALBERTA, 
ONTARIO AND QUEBEC, CANADA. 


4 NATIONAL TITLE DIVISION OFFICES, . 
39 ye OFFICES, 250 AGENCIES AND 
13,500 APPROVED ATTORNEYS ARE LOCATED 
THROUGHOUT THE OPERATING TERRITORY. 
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The President's Page 


Ross L. Malone 


World peace through law . . . The qualifications of law students .. . 
Law Day—U.S.A., May 1, 1959 . . . Holiday greetings 


World Peace Through Law 
The Board of Governors has author- 
ized the American Bar Association to 
accept a planning grant from the 
United States of America, 
through the International Co-operation 


acting 


Administration, by the terms of which 
the Association “through an appropri- 
ate committee shall promptly carry out 
a study to determine feasibility of con- 
ducting a conference of lawyers and ju- 
rists from the United States and other 
nations to consider and recommend 
means of developing and strengthening, 
within and among nations, legal con- 
cepts, standards and institutions which 
will contribute, through facilitating the 
expansion of the flow of international 
investment and trade and otherwise, to 
the economic growth of such nations 
and which will facilitate peaceful set- 
tlement of disputes within and among 
nations”. The contract providing for 
the grant further provides that “If 
ABA concludes that such a conference 
is feasible, [it] shall prepare a pro- 
posed plan for such a conference, in- 
cluding, among other things, a state- 
ment of specific objectives of the 
conference, an agenda of matters to be 
considered by the conference, a work- 
ing procedure for preparations for and 
conduct of the conference, proposals as 
to the participants in the conference or 
the basis and procedure for selection of 
participants, and a budget setting forth 
the estimated cost of the conferences”. 

The contract contemplates that the 
report of the American Bar Association 
will be submitted to the International 
Co-operation Administration within 
seven months from the effective date 
of the contract. 

The responsibility of the Association 
under this agreement will be carried 





out by its Special Committee on World 
Peace Through Law, under the chair- 
manship of Immediate Past President 
Charles S. Rhyne, of Washington, D. 
C., who has contributed so magnifi- 
cently to the public awareness of the 
need for action in this field. The mem- 
bers of the Committee, each of whom 
was selected by reason of the contribu- 
tion which he is in a position to make 
to the accomplishment of the objectives 
of the Committee, are as follows: 
Homer G. Angelo, San Francisco, Cali- 
fornia; Arthur H. New York 
City; Erwin N. Griswold, Cambridge, 
Dur- 


Dean, 
Massachusetts; Arthur Larson, 
ham, North Carolina; Philip H. Lewis, 
Topeka, Kansas; Howard C. Petersen, 
Philadelphia, Pennsylvania; Herman 
Phleger, San Francisco, California; 
Robert H. Reno, Concord, New Hamp- 
shire; Robert G. Storey, Dallas, Texas; 
Lyman M. Tondel, Jr., New York 
City; and Loyd Wright, Los Angeles, 
California. 


The legal profession has unparalleled 
resources for the creation of public 
support for the rule of law in world 
affairs and for the education of the 
public as to the action necessary to 
accomplish an effective application of 
law to world problems. The conference 
envisioned by the grant from the I.C.A. 
would provide a means of marshalling 
the resources of the legal profession 
of the world for a massive assault upon 
the obstacles to the achievement of 
world peace through world law and for 
the education of world opinion to gain 
the public support which is essential 
to any such undertaking. 


In preparation for the proposed in- 
ternational conference, there must be a 
detailed plan for the conduct of such 









a conference, defining its objectives 
and the manner of achieving them. An 
important part of the preparation of 
such a plan will be regional con- 
ferences to be held in this country. On 


the basis of these regional conferences 
and the staff work contemplated by the 
I.C.A. grant, the plan to be delivered 
to the I.C.A. will be developed. 

The Association is extremely for- 
tunate to be able to continue its activity 
in this field under the inspiring direc- 
tion of former President Charles S. 
Rhyne. His contribution in this field 
as President of the American Bar As- 
sociation has continued since the end 
of his term of office and is recognized 
not only nationally, but internationally. 
Today the eyes of the public are on the 
legal profession, hoping against hope 
that our special competence in this area 
will develop an acceptable and effective 
means of substituting law for force on 
the world scene. As former President 
Rhyne has so lucidly pointed out, a 
breakthrough in this area would be no 
less dramatic and should be no less 
possible than the breakthrough accom- 
plished by the scientists of the world 
in the release of nuclear energy. 

Chairman Rhyne is contacting state 
and local bar association presidents 
requesting information as to the ex- 
istence of committees working in this 
field and the names of persons quali- 
fied and interested in participating in 
the regional conferences which are 
planned during the next six months. 
Members of the Association interested 
in such participation should correspond 
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directly with Chairman Rhyne in 
Washington. 

The Association is now launched 
upon the “second step” toward world 
peace through world law. It can have 
no single activity of greater impor- 
tance. 


The Qualifications of 
Law Students 

In my first President’s Page, I said 
that one of the two major factors which 
control the quality of the legal profes- 
sion is the ability and character of the 
individuals who are attracted to the 
study of law. I then suggested that the 
current national emphasis on the need 
for a greater number of scientifically 
trained men and women, combined 
with the dramatic accomplishments of 
science during the last decade, have 
combined to affect materially the quan- 
tity and quality of young men and 
young women applying for admission 
to law schools. 

I have spoken on this subject to a 
number of bar associations. The deans 
of law schools and others in a position 
to express an informed opinion on the 
subject, with whom I have discussed it, 
have unanimously concurred in the 
existence of the problem and its seri- 
ousness. There is also general concur- 
rence that we have not yet felt the full 
impact of the situation and that it will 
get worse before it gets better. 

Inquiry, prompted by this situation, 
has disclosed that other professions 
with whom we are competing for the 
ability of the younger generation are 
engaged in far more extensive and 
effective recruitment programs than is 
the legal profession. 

The problem was presented to the 
Board of Governors of the American 
Bar Association at its fall meeting held 
at the American Bar Center on October 
31 and November 1, 1958. At that 
time the Board of Governors author- 
ized the institution of a program to 
accelerate the recruitment of law stu- 
dents with emphasis on ability. 

As with most activities of the pro- 
fession, the function of the American 
Bar Association will be to provide 
leadership at a national level and to 
co-ordinate the activity of state and 
local associations which are active in 


the field. 
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There probably is no more important 
point of contact between the profession 
and potential law students than the 
prelaw counselor in undergraduate in- 
stitutions of higher learning. Informa- 
tion available indicates that there are 
something less than 2,000 designated 
prelaw counselors in the United States. 
Approximately 1,000 
schools do not have a prelaw counselor 


undergraduate 


to whom students may turn for advice 
if they are interested in or are con- 
sidering the legal profession as a 
career. The immediate designation of 
qualified prelaw counselors in all un- 
dergraduate schools in the country is 
an obvious first step in the recruitment 
program. 


Because prelaw counselors neces- 
sarily will be members of the under- 
graduate faculty, and not lawyers, 
there should be additional counsel 
available to the counselor and to un- 
dergraduate students interested in dis- 
cussing law as a career with practicing 
members of the profession. They would 
assist and collaborate with the prelaw 
counselor in advising young men and 
young women as to opportunities avail- 
able and the qualities which make for 
success in the profession. The program, 
therefore, contemplates that in each 
community there will be designated an 
outstanding member of the legal pro- 
fession who will agree to assist and 
collaborate with the prelaw counselor 
in his contacts with members of the 
student body interested in law as a 
career. Stimulating the appointment of 
prelaw counselors and arranging for 
the member of the profession who will 
assist him is properly the function of 


state and local associations. 


Prelaw counselors, in order to serve 
effectively, must have available authen- 
tic information as to the opportunities 
in the legal profession and must be 
abreast of developments in the profes- 
sion at all times. To that end, the Board 
of Governors has authorized revision 
of existing publications and prepara- 
tion of a prelaw counselor handbook 
which will be distributed to all prelaw 
counselors in the United States. The 
program envisioned by the Board ac- 
tion will be a joint undertaking of state 
and local bar associations and the 


American Bar Association. The Junior 





Bar Conference and the American Law 


Student Association are vitally con- 
cerned and will join in the implemen. 
tation of the program. 

As this program develops it is hoped 
that it will tend to offset the recruit- 
ment efforts of the sciences and other 
professions and will insure the legal 
profession of its share of the intelli- 
gence, character and ability of the 
younger generation, 

Other activities, including the or- 
ganization and sponsorship of prelaw 
clubs, vocational conferences with high 
school students by members of the 
profession and similar undertakings 
designed to attract qualified students 
into the law as a career will be de- 
veloped as we progress. The celebration 
of Law Day on May 1, 1959, provides 
an excellent opportunity to reach the 
high school and college students 
throughout the country. It is hoped 
that local associations will include ac- 
tivity of this type in their plans for 
Law Day. 

In the 
JOURNAL there appeared an article by 
Reginald Heber Smith analyzing law 
school attendance and admissions to 


November issue of the 


the Bar from which it can be concluded 
that the overcrowding which existed in 
the profession in times past no longer 
exists today. There is impressive evi- 
dence from other sources supporting 
this conclusion, but regardless of the 
question of quantity, the quality of 
graduates entering the law as a career 
must be a subject of continuing con- 
cern to our profession. 

I urge the active co-operation of all 
state bar associations in meeting this 
problem which is of vital importance 
to the profession. 


Law Day—U.S.A., 
May 1, 1959 
The tremendous success of the first 
Law Day—U.S.A. has been made a 
matter of permanent record through the 
preparation of a commemorative vol- 
ume containing typical clippings from 
newspapers and magazines throughout 
the United States showing the extent 
and character of the observance con- 
ducted on May 1, 1958. This volume 
will be presented to President Eisen- 
(Continued on page 1154) 
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American Bar Association Journal 


the of ficial organ of the American Bar Association 


The objects of the American Bar Association, a voluntary 
association of lawyers of the United States, are to uphold 
and defend the Constitution of the United States and main- 
tain representative government; to advance the science of 
jurisprudence; to promote the administration of justice and 
the uniformity of legislation and of judicial decisions 
throughout the nation; to uphold the honor of the profes- 
sion of law; to apply its knowledge and experience in the 
field of the law to the promotion of the public good; to 
encourage cordial intercourse among the members of the 
American Bar; and to correlate and promote such activities 
of the bar organizations in the nation and in the respective 
states as are within these objects, in the interest of the legal 
profession and of the public. Through representation of 
state, territory and local bar associations in the House of 
Delegates of the Association, as well as large membership 
from the Bar of each state and territory, the Association 
endeavors to reflect so far as possible, the objectives of the 
organized Bar of the United States. 

There are eighteen Sections for carrying on the work 
of the Association, each within the jurisdiction defined by 
its by-laws, as follows: Administrative Law; Antitrust 
Law; Bar Activities; Corporation, Banking and Business 
Law; Criminal Law; Family Law; Insurance, Negligence 
and Compensation Law; International and Comparative 
Law; Judicial Administration; Labor Relations Law; Legal 
Education and Admissions to the Bar; Mineral and Natural 
Resources Law; Municipal Law; Patent, Trademark and 
Copyright Law; Public Utility Law; Real Property, Probate 
and Trust Law; Taxation; and the Junior Bar Conference. 
Some issue special publications in their respective fields. 
Membership in the Junior Bar Conference is limited to 
members of the Association under the age of 36, who are 
automatically enrolled therein upon their election to mem- 
bership in the Association. All members of the Association 
are eligible for membership in any of the other Sections. 

Any person who is a member in good standing of the 


Bar of any state or territory of the United States, or of any 
of the territorial groups, or of any federal, state or terri- 
torial court of record, is eligible to membership in the 
Association on endorsement, nomination and election. Ap- 
plications for membership require the endorsement and 
nomination by a member of the Association in good stand- 
ing. All nominations made pursuant to these provisions are 
reported to the Board of Governors for election. The Board 
of Governors may make such investigation concerning the 
qualifications of an applicant as it shall deem necessary. 
Four negative votes in the Board of Governors prevent an 
applicant’s election. 

Dues are $16.00 a year, except that for the first two 
years after an applicant’s admission to the Bar, the dues 
are $4.00 per year, and for three years thereafter $8.00 per 
year, each of which includes the subscription price of the 
JourNAL. There are no additional dues for membership in 
the Junior Bar Conference or the Section of Legal Educa- 
tion and Admissions to the Bar. Dues for the other Sections 
are as follows: Administrative Law, $5.00; Antitrust Law, 
$5.00; Bar Activities, $2.00; Corporation, Banking and 
Business Law, $5.00; Criminal Law, $2.00; Family Law, 
$5.00; Insurance, Negligence and Compensation Law, 
$5.00; International and Comparative Law, $5.00; Judicial 
Administration, $3.00: Labor Relations Law, $6.00; 
Mineral and Natural Resources Law, $7.00; Municipal 
Law. $3.00; Patent, Trademark and Copyright Law, $5.00; 
Public Utility Law, $3.00; Real Property, Probate and 
Trust Law, $5.00; Taxation, $6.00. 

Blank forms of proposal for membership may be ob- 
tained from the Association offices at 1155 East 60th Street, 
Chicago 37, Illinois. An application for membership should 
be accompanied by a check for dues in the appropriate 
amount as follows: $16.00 for lawyers first admitted to the 
Bar in 1953 or before; $8.00 for lawyers admitted between 
1954 and 1956; and $4.00 for lawyers admitted in 1957 or 
later. 


Manuscripts for the Journal 
® The JourRNAL is glad to receive from its readers any manuscript, material or suggestions of items for publica- 


tion. With our limited space, we can publish only a few of those submitted, but every article we receive is con- 


sidered carefully by members of the Board of Editors. Articles in excess of 3000 words, including footnotes, cannot 


ordinarily be published. 


Manuscripts submitted must be typewritten originals (not carbon copies) and must be double or triple spaced, 
including footnotes and any quoted matter. The Board of Editors will be forced to return unread any manuscript 


that does not meet these requirements. 


Manuscripts are submitted at the sender’s risk and the Board assumes no responsibility for the return of ma- 
terial. Material accepted for publication becomes the property of the American Bar Association. No compensation 
is made for articles published and no article will be considered which has been accepted or published by any 


other publication. 
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CAPITAL CHANGES CAN 
UPSET THE 


FEDERAL TAX PICTURE! 


That’s why Tax Men need quick, reliable facts for 
correctly computing federal income tax on invest- 
ment income, 


For example, cash dividends paid this year by some 
companies may or may not be taxable—or may rate 
capital gains status. And dividends paid in shares, 
the issuance of stock rights, exchanges or distribu- 
tions—all these and scores of other capital changes 
have far-reaching effects on the income tax liabilities 
of securities holders who look to you for answers 
to their income tax prohlems. 


CAPITAL CHANGES REPORTS offer you sound, 
swift weekly aid and guidance for handling these 
problems. Your subscription speeds to you every 
week in the year a REPORT setting out latest 
authentic capital changes data. 


In the REPORTS you get full details on federal 
tax aspects of stock rights, stock dividends, liqui- 
dating distributions, exchanges in reorganizations 
and recapitalizations, dividends on preferred stock 
redemptions, nontaxable and capital-gains cash divi- 
dends, interest on bonds “traded flat,” amortizable 
premium on convertible bonds, and all the other 
specialized facts and figures affecting income from 
an investment portfolio. 


Week after week, the REPORTS aid your sound 
solution of such sharp-angled questions as:— 

—which exchanges of stock are taxable? 
non-taxable? 

—when stock or rights distributions are 
not “income” what is the effect on the 
tax basis of the original security held 
and the new security received? 

—on non-taxable exchanges, what is the 
proper percentage of basis of the old 
security to be allocated to each new 
security ? 

—when is a cash dividend non-taxable? or 
taxed as a capital gain? 

—when stock distributions are income, 
what is the value of the distribution, 
and the cost and holding period for indi- 
viduals? for corporations? 


With the REPORTS coming to you each week, 
you know the whole story—the correct tax basis, 
holding period, losses which may be deducted, ex- 


PUBLISHERS of TOPICAL LAW REPORTS 


WASHINGTON 4 
425 131 Street, N.W. 


CHICAGO 46 
4025 W. PETERSON AVE. 


NEW YORK 36 
522 FirtH Ave. 


cludible income from securities—everything you 
want and need to know for saving time, trouble 
and tax money. 


Simplicity in reporting assures your complete under- 
standing and application of everything covered. 
Quick-scanning format tabulates each date of issue, 
market value, basis of dividend in kind, holding 
period, percentage for figuring basis of stock and 
rights ... in every case, a full factual description 
of every capital change. 


For a typical example of the proven help the RE- 
PORTS speed to you, take the treatment of “Stock 
Rights.” The REPORTS set out the name of the 
company issuing the rights, followed by the record 
date, ratio to stock held of new stocks offered by 
rights, the price at which rights could be exercised, 
date the rights expire, taxable status of the rights, 
market quotations on stock and averages, percentage 
of cost allocable to stock and the percentage allo- 
cable to the rights, rule for use of percentages—all 
to make completely clear and usable the facts and 
figures the Tax Man needs. 


Subscription for the weekly REPORTS also in- 
cludes, at no additional charge, five quick-reference 
Compilation Volumes to bring you up to date. 
These Volumes organize and arrange alphabetically 
the capital changes histories of over 12,000 com- 
panies, with everything complete and ready for use. 
You'll welcome these desk-handy Volumes for the 
priceless background they put at your fingertips— 
and they'll go far to ease the burden of year-end 
planning and preparation for tax returns soon due. 


If you are concerned with capital changes and in- 
come taxes, you are cordially invited to subscribe 
today for the REPORTS. You'll always be glad 
you did! 

Clip this coupon and mail it now for your free copy of “Tax 


Saving Ways With Capital Gains’—and further details on 
CAPITAL CHANGES REPORTS. 
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COMMERCE CLEARING HOUSE, Inc. ‘ 
| 4025 W. Peterson Ave., Chicago 46, Ill. ; 
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Send us at once our free copy of “Tax Saving Ways 
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® Members of our Association are invited to submit short communica- 
tions expressing their opinions, or giving information, as to any matter 
appearing in the Journal or otherwise, within the province of our 
Association. Statements which do not exceed 300 words will be most 
suitable. The Board of Editors reserves to itself the right to select the 
communications or excerpts therefrom which it will publish and to 
reject others. The Board is not responsible for matters stated or views 


expressed in any communication. 





Read the Canons 
in Court 


I have heard many favorable com- 
ments on your editorial “Keep Reading 
the Canons”. I’d like to add mine to 
those you must have received. 


You reiterated a thought editorially 
expressed in the June, 1952, issue of 
the Kentucky State Bar Journal: 


The prime purpose of an organized 
Bar...is to set and maintain stand- 
ards of ethical conduct. The country, 
the Bar, and the courts do better with 
honest, ethical and moral lawyers than 
with merely learned or skillful ones. 
Happily most lawyers have a degree of 
both qualifications. 


A practical application to refresh 
the general practitioner’s knowledge of 
the Canons might be a reading publicly 
of just one “Canon” before each 
Court’s regular motion docket. In a 
year’s time, you could provoke a 
tremendous amount of thought. 


J. A. KoHRMAN 


Covington, Kentucky 


Tax Note 
Was Misleading 


Two conclusions reached by Mr. 
William P. Cantwell in “Tax Planning 
for Estates—Selection of the Tax Ac- 
counting Period” (44 A.B.A.J. 889) 
seem questionable. 


(1) On the surface, of course, are the 
obvious advantages that can be gained 
from the use of certain accounting 
periods. These include the possibility 
of short-period returns for the first and 
last periods with full exemptions for 
each. . . 
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No federal tax exemption is avail- 
able for the last taxable year of an 
estate (i.e., the year in which its ex- 
istence as a taxable entity terminates) 
since all income becomes distributable. 


(2) The table illustrates a projection 
of three different possible accounting 
periods. Either of the two fiscal year 
periods outlined should result in ag- 
gregate income taxes considerably be- 
low those which would result from a 
calendar year selection. 


The table used does not prove the 
author’s conclusion. True, the estate 
which stays in existence longest and 
receives the most income has_ the 
greatest aggregate income taxes (the 
calendar estate has aggregate taxable 
income of $136,000 whereas the two 
fiscal estates have $124,000 and 
$115,000, respectively). Whether this 
is advantageous or disadvantageous de- 
pends in large part upon the rates at 
which this additional income would be 
taxed to the beneficiaries, ignored in 
this comparison but high by hypothesis. 

H. D. McCowan, Jr. 
New York, New York 


“Gasoline Alley” 
Defames Lawyers 

Recently there appeared a heinous 
assault upon the principles of the legal 
profession in a comic strip series of 
national circulation entitled “Gasoline 
Alley”. The strip (which by no stretch 
of the insagination can be construed as 
humorous) depicted an attorney about 
to file a suit in an automobile accident 
case. Various scenes with the client 
were designed to convey the impression 


that the claim was a nefarious scheme 





concocted by greedy individuals, 
cluding the lawyer. 

One of the episodes portrayed the 
lawyer and his client haggling over the 
contingent fee arrangement and _ in- 
volved odious name-calling. But the 
most nauseating scene pictured the at- 
torney visiting the defendant before 
trial for the purpose of “selling out” 
his client’s interest. This fictitious ac- 
count of an abuse of basic legal ethics 
is a slap at every practicing attorney 
in the country. 

I strongly protest the use of the 
comic-strip medium as an organ by 
which disgruntled cartoonists levy op- 
probrious attacks upon an honorable 
profession, and urge every local, state 
and national bar association to join 
me in condemning this type of un- 
justified vilification. 

LEONARD Bass 
Baltimore, Maryland 


Why Did the Court 
Remand the Schware Case? 

The “admission to the Bar” cases, 
discussed by Mr. Rehnquist in the 
March, 1958, issue of the JoURNAL 
have captured my interest, and I am 
still engrossed in thought on the ex- 
planations given by the author in dis- 
approving the results reached. I am 
fully in agreement with the author’s 
view, since admission to the Bar in any 
one of the states is a privilege which 
must be granted and which, upon cause 
shown, could be denied. 

What surprises me, however, is the 
fact that the author has devoted no 
space to his discussion upon the point 
that raises serious questions in the 
field of administrative law. Is it not 
true that the bar examining boards of 
the various states are administrative 
boards, acting pursuant to the direc- 
tion given by the legislatures of those 
states? If it is granted that the ex- 
amining boards are administrative, 
whose decisions are subject to judicial 
review, is it not also true that an ap- 
plicant, whose petition seeks to review 
the decision of said board, must prove 
that the board acted arbitrarily, un- 
reasonably and capriciously in denying 
his application? Usually, it has been 
held that a decision of an administra- 
tive board is arbitrary when the board 

(Continued on page 1136) 
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Progress Works Here 





One of the most important and 
basic reasons for good telephone 
service is research. The many 
advances in speed, clarity, dis- 
tance and convenience would not 
have been possible without it. 


They would not have been possi- 
ble either, in the same degree or as 
economically, without one central 
research organization such as the 
Bell ‘Telephone Laboratories. 


This is the research division of the 
Bell System. It has grown as the 
needs of the nation have grown. 


‘The work of its hundreds of scien- 
tists and engineers covers many fields 
and goes exploring and developing in 
many directions. But it is aimed 
primarily at the betterment of com- 
munications services and the finding 
of ways to provide this better service 
at the lowest cost to the customer. 

Not just recently, but long ago 


the Bell System recognized the busi- 
ness and national need for basic 





research and it has devoted a con- 
siderable part of its laboratories pro- 
gram to this field. 

The “search for new knowledge — 
the effort to increase our understand- 
ing of nature—the probing into the 
unknown”—has brought substantial 


BELL 








RELAYS VOICES UNDER THE SEAS. This is one of the repeater units in the new underseas 
telephone cables. These voice boosters make it possible for you to telephone Great Britain 


and Hawaii as clearly as you call across town. Developed by Bell Telephone Laboratories 


after many years of research. Made to entirely new precision limits by Western Electric. 


benefits beyond their particular ap- 
plication to communications. 


An outstanding example was the 
invention of the Transistor, one of 





the real breakthroughs in science 





that come only at rare intervals. 





These amazing amplifiers, though 
little larger than a pea, can amplify 
electric signals up to 100,000 times. 
They can do many of the things a 
vacuum tube can do—and more be- 
sides! ‘They have opened the way to 
new products and improved others. 


There is no doubt that the Tran- 
sistor has been one of the leading 


TELEPHONE SYSTEM 


factors in an electronic boom and 
has helped to create business and 
jobs in many industries. More than 
50,000,000 transistors will be made 
this year. 


The research and manufacturing 
skills of the Bell System, already or- 
ganized and at hand, are placed fully 
at the service of the U. S. Govern- 
ment whenever we are called upon 
for projects for which we are spe- 
cially qualified. 


Among many present defense as- 
signments is the development of 
guidance systems for intercontinen- 
tal missiles. 
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oreleo 8S 


world’s most advanced 
moderately priced 


DICTATING MACHINE 
featuring quick, fumbleproof 


MAGAZINE LOADING 
complete with your choice $ | 1 4 50 
of either dictating or 


transcribing accessories only 





Silica With just 5 simple controls 
to where comparable machines use 
Dictate! as many as 10...with quick, easy 
magazine loading where others 

fumble with old-fashioned hand thread- 
ing . . . with crystal-clear voice reproduc- 
tion where others require nerve-racking 
concentration, the new Norelco ‘35’ makes 
it at least 50% simpler and more 
pleasant to give and take office dictation. 





Scie The Norelco 35’s easy portabil- 

to ity (weighs only 8 Ibs.) and long 
dictating capacity (35 minutes 
on dual tracks of each reel) make 
it ideal for dictation at home, in your car, 
or while traveling...or for recording 
important information on-the-spot in court 
or client's office. 





Transcribe! 


Try the Noretco ‘35’ in your own 
office and discover how much 
time it can save you in the prep- 
aration of briefs, correspond- 
ence, records, or other legal paperwork. 
Call your nearest Norelco ‘35’ dealer 
today, or send coupon below for full infor- 
mation and a free demonstration. 


Simpler 






prc ec eee ---- -- -- - = aeeaneq 
North American Philips Co., Inc. 
Dictating Equipment Division 

230 Duffy Ave., Hicksville, L.1., N.Y. 
Gentlemen: | am interested in finding ovt what 
the new Norelco ‘35’ dictating machine can do 
for me in my office. 

0 Kindly send additional literature. 


(0 Please arrange for a free demonstration, 
without obligation. 


NAME 





FIRM___ 





ADDRESS. 
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COURTROOM KNOW-HOW 
By JOE H. CERNY 


Observations by a Court Reporter 


THIS BOOK WAS DESIGNED to help young 
lawyers quickly to orient themselves and gradu- 
ally to attain their finest possible success 

It also offers to attorneys of some experience 
quite a few concrete suggestions based on what 
this reporter has seen other leading lawyers 
perform. 

TYPICAL CHAPTER HEADINGS: What 
Makes the Great Lawyer Great?—Preparing 
Witnesses to Testify—Over-All Trial Strategy— 
Hints on Putting Your Words Together—Under- 
standing Oneself and Others, 


AN IDEAL GIFT BOOK: Price $7.50 
THE W. H. ANDERSON COMPANY 
646 Main Street Cincinnati 1, Ohio 
=S=aa0520——————=a0no—SS_ 
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reaches it without having evidence in 
the record. With respect to the Schware 
case, wasn’t there evidence in the rec- 
ord supporting the decision of the bar 
examining board in denying Schware’s 
application? Why then did the Su- 
preme Court matter ? 
Doesn’t this decision tend to upset the 


remand the 
precedent established in administrative 
law? I certainly would like to know 
the views of other lawyers on this 
question. 

Marie F. PETROCELLI 
Brooklyn, New York 


World Law a 
Project for the Association 

In the JouRNAL for July, 1958, Pres- 
ident Rhyne speaks of the spectacular 
success of the celebration of Law Day 
—U.S.A. on May 1, 1958, and asks 
for ideas and suggestions regarding 
Law-Day for May 1, 1959. 


suggests that Law Day next year might 
DD d d 5 


He also 


be used to emphasize the use of law to 
replace weapons in the settlement of 
disputes between nations. 

My suggestion is that, without wait- 
ing for some particular day next year, 
the American Bar Association can and 
should start immediately upon a wide 
and energetic campaign to arouse the 
people of this country and of our allied 
countries—in fact, all Western civiliza- 
tion—to a realization of the fact that 
peace and unfettered national sover- 
eignty cannot go together in a world 
which can be circled in ninety minutes 
by a device that can vaporize whole 
cities in one blow, and that nothing 
short of effective world law can create 
a basis for enduring peace. 

People now know that war in this 






advanced day means utter destruction. 
If it starts nothing can endure. People 
now know, also, that an expenditure of 
unimaginable sums for security have 
brought us only fear and jitters and 
the risk of extermination; and it seems 
to me not improbable that they can 
now be made to see that they have no 
refuge save in a reign of law which is 
world-wide and effective throughout the 
world. 

The idea of unfettered sovereignty, 
whether individual or national, dies 
hard. It consequently will take a vigor- 
ous campaign to achieve the objective 
I have in mind. But progress has been 
made in the past and it surely is not 
too much to hope that more progress 
can be made. 

When people see suicide or surren- 
der as the alternatives confronting 
them, they are apt to welcome the ap- 
pearance of a third choice, and what I 
suggest is that the American Bar As- 
sociation present as that third choice a 
world which is ruled by law—a world 
in which a world police force enforces 
peace. 

The idea, of course, is not new. The 
only novelty is in the suggestion that 
the American Bar Association take the 
lead in a campaign of education de- 
signed to make the idea a reality. 

The stakes are tremendous. Surely 
they justify an effort. . . 

CarRoLi G. WALTER 
Weatherford, Texas 


The Association Medal— 

The “Past Presidents’ Badge”’ 
Four times out of the last five years 

the American Bar Association Medal 

has been awarded to a Past President 

of the Association. The sole exception 

was a former member of the Board 

of Governors. 

without 

fear of making any very invidious 


Certainly it can be said, 
comparison, that the recent recipients 
have not measured up to the stature of 
those to whom the Medal was previ- 
ously awarded, e.g., Holmes, Hughes, 
Root, Williston, Wicker- 


sham, Pound, to name just a few. 


Wigmore, 


If the award is to be restored to a 
position of great honor and is to be 
meaningful in the future, then ap- 
parently the selection will have to be 


(Continued on page 1138) 
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accept a junior partnership in the Army JAGC 


A JUNIOR PARTNERSHIP . .. YOURS FROM THE BEGINNING. You can begin your career 
as a junior partner in one of the nation’s oldest and most respected law firms —the Judge Advocate 
General’s Corps of the United States Army. Your commission as a First Lieutenant in the JAGC 
makes you an active participant in a challenging, world-wide practice. And you enjoy all the priv- 
ileges, prestige and responsibility of a junior partner —right from the start! 


VARIETY OF EXPERIENCE ... WITH PLENTY 
OF CHALLENGE. As a judge advocate officer, 
you have a chance to gain invaluable experience in 
any of the following legal fields: 


e CLAIMS *® LEGAL ASSISTANCE 
@ MILITARY AFFAIRS @ MILITARY JUSTICE 
@ LITIGATION ° PATENTS 
e REAL ESTATE © PROCUREMENT 

¢ INTERNATIONAL AFFAIRS 


From the very beginning, you work closely with 
senior members of the organization—men whose 
standards of professional competency measure up 
to those of the finest law firms in the country. 
And junior partners in the JAGC are also ac- 
corded a degree of independence and freedom of 
action which would be almost impossible to dupli- 
cate during the early stages of a civilian law career. 


WHICH WOULD YOU PREFER? An assured 
professional career . . . or an unknown future? If 
you decide on the former alternative, permanent 
positions are available in the JAGC— together with 
the opportunity for a senior partnership in the firm. 


GENERAL PROFESSIONAL QUALIFICATIONS: 
1. Be a U.S. citizen between the ages of 21 and 32. 
2. Be a graduate of an approved law school. 


3. Be admitted to practice before the highest court 
of a State, or a Federal Court. 


4. Be in good standing before the bar. 
Law sTuDENTS! Application and tentative selection 


for the JAGC can be made while you're still in Law 
School. Mail coupon for details! 


ee ee ee 


Washington 25, D. C. 


NAME 


Judge Advocate General's Office ABA] 12-58 
Department of the Army 


Please send me details concerning application for a junior partnership in the 
Judge Advocate General’s Corps of the United States Army. 








city 


ZONE STATE 





LAW SCHOOL 





(GRADUATED) (WIL GRADUATE) INL 
year 
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Management Creiients 
fo Pisstnais ond Industry 
Since 1928 


¢ Security Valuations 

¢ Property Appraisals 

¢ Industry Surveys 

¢ Public Utility Rate 
Studies 

¢ Public Relations 


* Business Policy Audits 

* Management Studies 

¢ Market Surveys 

¢ Acquisition and Merger 
Planning 

¢ Financial Analyses 

Experienced service in the solution of manage- 

ment, production, marketing and financial problems 

based on hundreds of studies for clients. 


Our highly-qualified staff and thorough knowledge 
of business functions and techniques assure skill- 
ful analysis and seasoned judgment in the con- 
clusions and recommendations which we make. 


Discussion of particular requirements and prob- 
lems invited, without obligation. 


Write E. R. Lamp, Dept. L 
STANDARD RESEARCH CONSULTANTS, INC. 









for 
LAWYERS 


EFFICIENT RECORDS mean 
more PRODUCTIVE USE 
OF TIME and 

HIGHER EARNINGS 





DAILY LOG RECORD FORMS 
act as ‘‘headquarters”’ for all data 
necessary to plan your work more efficiently 
—help you get things done on time—keep your 
practice on a smooth running basis day after 
day. You and your secretary will have a ‘‘stand- 
ard practice’’ on all essential data—charges, 
receipts, payroll, listing of business. Adapt- 
able to any practice—pays for itself in billings 
normally forgotten. 
Complete set of forms for one year. .$ 6.50 
Forms bound in top quality 

IIIS fb ck cc ove ek es 10.45 
Pro-rata price—60¢ per month for balance of 
year. Satisfaction Guaranteed. 











345 Hudson Street 


Management Engineers 


New York 14, N. Y. 


Member, Association of Consulting 
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made by a group not connected with 
the Board of Governors and not in- 
clined to bestow the Medal on the 
basis of back-scratching and mutual 
esteem. But if the Board insists on its 
prerogatives, it had better call the 
Medal openly and frankly what it 
seems to be becoming, namely, the 
Past President’s Badge. 
FREDERICK BERNAYS WIENER 

Washington, D. C. 


Let’s Abolish 
the Jury System 

Your interesting editorial applaud- 
ing the testimonial in favor of jury 
service by our very eminent citizen, 
Mr. Streit, “sounds good”, but it seems 
to me that it bears out the thesis of 
Professor Newman, of Florida, to the 
effect that the jury system is an “out- 
moded relic of the thirteenth century 
and not appropriate for the present 


day administration of justice”. What 
Mr. Streit praises, namely, jury serv- 
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ice, can be much better subserved by 
the judge who administers the oath of 
citizenship in extolling the virtues of 
Americanism, and by judges and other 
officials who have to do with sum- 
moning jurors and listening to their 
excuses from time to time. So far as 
administering justice was concerned 
the efforts of the jury which Mr. Streit 
chairmanned accomplished nothing in 
the particular case and, no doubt, left 
the litigants, the attorneys, and the 
court quite frustrated. Even if the jury 
system operated ideally so that twelve 
persons were able to agree on just 
what the facts and law were, we have 
judges and other administrators who 
are much better trained and fitted by 
temperament and other attributes to 
do this. 

Therefore, I think that Mr. Streit’s 
experience and your editorial indicate 
some interesting viewpoints on the re- 
sistance to jury duty, but as a practical 
objective matter the jury system has 
outlived its usefulness, at least, in civil 
matters. It is an anachronistic hang- 
over from the system of trials by water, 





fire and by battle. Of all the adjuncts 
of our legal system, civil case juries 
are the most time and energy con- 
suming and the least productive of 
appropriate results. This results in con- 
stant and continuous frustration for all 
concerned. It was the outgrowth of 
trial by battle, where knights jousted 
in order to see which side should 
prevail. Then came the trial by peers 
because the higher officials were too 
often tyrannical. We do not have 
tyranny in this country; we have a 
government of the people. As a result 
of our representative government, the 
old world reason for a jury was never 
a serious factor here. 

The big reason for the backlog of 
cases is the time consumed in jury 
trials. Yet it is not necessary to justice. 
Usually, the judge is better equipped 
by training and experience and disposi- 
tion and intellectual honesty to try and 
decide a case than any or all of the 
“twelve good men and true”. The main 
reason for rehearings, appeals, re- 
versals and new trials is some technical 


(Continued on page 1140) 
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PSYCHIATRY 
AND THE CRIMINAL 


A Guide to Psychiatric Examinations 
for the Criminal Courts 

John M. Macdonald, Univ. Colo- 
rado. Every aspect of criminal foren- 
sic psychiatry is spanned by this 
volume which fills a void in existing 
text books as they deal with the 
special problems associated with 
psychiatric examination of the sus- 
pected or convicted criminal. High- 
lights a myriad of problems, includ- 
ing: Juvenile Delinquents, Psychopathic 
Criminals, Sex Offenders, Simulation of 
Insanity, Alcoholism, Drug Intoxication 
and Delirium, Sex Psychopath Laws, 
Treatment and Punishment. Emphasis 
is on practical problems. 


Pub. °57, 244 pp., $5.50 





COURTROOM MEDICINE 


Edited by Marshall Houts. Member, 
Tennessee and Minnesota Bars. Why 
written? Hundreds from Bench and 
Bar told us what lawyers wanted made 
sharp, what lawyers needed and did 
not have on matters 
which would let them recognize and 
discuss intelligently medical and scien- 
tific subjects with experts. To follow and 
fill their prescriptions an experienced 
group of 25 medical clinicians, one 
toxicologist, and two trial lawyers 
assembled a multitude of medical 
and scientific subjects with full 
measures of usefulness that will 
strengthen your skills and KNOW- 
HOWs. A standard piece of equip- 
ment for your advantage in litigation 
matters, 


Pub. Oct. ’58, 544 pp., 247 il., 
13 tables, $14.00 


medico legal 


3 BASIC BOOKS 
For The Attorney’s Library 


ANTISOCIAL OR CRIMINAL 
ACTS AND HYPNOSIS 


By Paul J. Reiter, Univ. Copenhagen. 
A crime mosaic inlaid with hypnotic 
patterns, in which robbery and 
murder are pinpointed upon harshest 
penalty known to Danish law. A life 
study of a hardened gangster hypno- 
tizer and his subject in a 200-page 
case history that fascinates and 
repels. The reader is taken through 
the beginnings to the endings of hyp- 
notic psychologic influences, through 
apprehension of the robbers and 
murderers, through 20 sessions of 
the court and the jury trial and 
through examinations by expert 
witnesses into the Solomonic verdict 
of guilt before a Central Criminal 
Court. Descriptions, searching ex- 
aminations, techniques and tests. 


Nov. *58 





PRIVILEGED COMMUNICATIONS 
BETWEEN PHYSICIAN AND PATIENT 


FROM EVIDENCE TO PROOF 
By Marshall Houts. 


Drawing heavily on the knowledge, 





By Clinton DeWitt, Western Reserve Univ. The con- 
fidential physician-patient-relationship-privilege deserves 
searching study, for this privilege penetrates perhaps 
90% of all litigated cases. Isn't it compulsory for you to 
have full and comprehensive knowledge of the paramount 
purpose of the privilege? Do you wish to see persons not 
within its intended scope permitted to invoke its protec 
tion? Or documents, communications and information- 
not within the ban of the statute—excluded? You con 
stantly run into this privilege and this book derived from 
a 30-year experience in trial and appellate courts will 
enable you to acquire an understanding that will be 
beneficial. 


Pub. Oct. '58, 516 pp., $11.50 


skills and experiences of practical judges and attorneys 
who face the problems of fact-finding in the forensic 
arena day after day, AN AFFIRMATIVE, OBJECTIVE 
APPROACH to the problem. Many experiences familiar 
to judges, lawyers, and investigators are here reduced 
to printed form for easy citation in jury or appellate argu- 
ment. Over 150 clear illustrations showing many types of 
physical evidence add to the value of this book. “. .. a 
bread-and-butter item in helping counsel to cross-examine 
alleged experts, to separate the real experts from the 
incompetents and charlatans and to clarify his thinking 
in the step from evidence to proof.”"—American Bar Associa- 
tion Journal. 


Pub. '56, 416 pp., 150 il. (2 in color), $7.50 








ACADEMY LECTURES ON | 
LIE DETECTION: Volume Il. By Marshall 
Academy for Scientific Interrogation. 
Edited by V. A. Leonard, State Coll. os. cee 
Washington. New ideas, procedures 
and methods which will enable the and is not 
polygraph examiner to improve his 


operate 


footnotes or case 


FROM ARREST TO RELEASE 


Houts. 


in 


loaded 
citations. 
stating the law 


skills and proficiency in the use of tion to accurately 





polygraph techniques. Here is a book 
that should be available for ready 
reference in the personal library of 
everyone concerned with the in- 
vestiz, zative process. 
Pub. Aug. ’58, 168 pp., (Police 
Science Series), $5.75 

1 also available, $3.75 \ 


and Seizures, 
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governing such 
Common Law System, 


procedures as The 
Parole, Searche 
il, Indictment, etc., the 
author points out the need for reme- 
dial changes which will permit the 
Common Law System to attain its full- 
est potential. 
tions of legal terms. 


Pub. Sept. 


Contains 


$8, 256 pp., $5.75 
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Attorneys will 
find here an invaluable description the RULES of evidence, 
of the processes of criminal justice 
actual practice. 
The book is concise and easy to read 
with elaborate 


THE RULES OF EVIDENCE 


By Marshall Houts. For the first time 
difficult to 
locate in the great mass of reported 
cases, are stated in a clear, concise 
manner in less than 100 pages so that 
they can be easily located when a 
courtroom crisis develops. Existing 
conflict among the various courts on 
the basic rules is pointed out. Space is 
provided at the end of each rule for 
the reader to make his own notes on 
STATUTES and LEADING CASES 
applicable in his own jurisdiction for 
permanent, convenient reference. 


Pub. ’56, 160 pp., $3.75 
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matter relating to the jury, instructions 
and the like. In fact, this causes judges 
and others to be so frustrated that they 
prepare pamphlets on “How To Be a 
Juror”. 

When an attorney asks for a jury 
trial in a civil case he does it usually 
to take advantage of the system, so as 
to secure delay, so as to discourage 
witnesses, so as to secure a higher 
verdict than could be secured by a 
dispassionate analysis of the facts. 

The law which a jury is supposed to 
understand in arriving at a verdict, 
objections, instructions, etc., is such 
that a law student would require about 
a semester of study to grasp. And law 
students are above average intelligence. 

For these and other reasons observed 
for about thirty years as a practicing 
attorney, I submit the jury system 
ought to be abolished, at least, in civil 
cases. 

James V. KENNY 
Chicago, Illinois 


Answer Is “Simple” 
To Mr. Merrill on Segregation 


“The Enforcement of Federal Court 
Decrees” by Alfred J. Schweppe (Feb- 
ruary issue of the JOURNAL) was a 
scholarly and _ brilliantly reasoned 
article, with which constitutional law- 
yers are in agreement. 

The JouRNAL invited comments, and 
Professor Maurice H. Merrill, in the 
June issue, poses several questions, the 
answers to which should be all too 
obvious. 

False premises must be the reason 
for Professor Merrill’s questions. 


There is no constitutional or statu- 


tory authority in the Executive to 
enforce “judicial decrees”. 

Federal court decrees are enforceable 
Title 28, U. S. 


Section 547, commonly known as the 


only under Code, 
posse comitatus provision. 

Article VI of the Constitution defines 
the “supreme law of the land” as: 
“This Constitution, and the Laws of 


the United States which shall be made 
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in pursuance thereof, and all Treaties 
made. ...” 


A Supreme Court decision is not the 
“law of the land”, binding upon every- 
one, but merely the “law of the case”, 
binding only upon the parties thereto. 


The Constitution imposes upon the 
President the duty to “take care that 
faithfully 
Article Il, paragraph 3. 


the Laws be executed”. 


Article II, paragraph 2, clothes the 
Executive with authority as Commander 
in Chief of the Army and Navy, but 
contrary to Professor Merrill’s errone- 
ous assumption, even the Executive is 
subject to congressional control. The 
power of the Executive, in the execu- 
tion of the laws, begins and ends with 
the laws the Congress has enacted. 


Many high government officials have 
sought to make it appear that there 
is a valid law requiring the Southern 
states to “desegregate” their schools. 
Isn’t 


it better to admit the truth than to 


There is of course no such law. 


resort to any kind of subterfuge? 
Bridges v. California states the rule 


that should govern lawyers. 


Congress has the constitutional right 
to limit the appellate jurisdiction of 
the Court over “education”, and other 
matters reserved to the states, not with- 
in the limited powers of the Federal 


Government. 


Under the Constitution, the indi- 
vidual states agreed that the Federal 
Government would guarantee to every 
state a “Republican Form of Govern- 
ment”, and to protect them against 


invasion, 


If domestic violence ensued within 
a state, it was no concern of the United 
States, unless the legislature or execu- 
tive of the involved state applied to 
the United States for aid. Article IV, 
Section 4. 


Too many lawyers remained silent 


when the Executive erroneously re- 
ferred to a court decision as the “law 
of the land”. ignoring the plain fact 
that the President, yielding to bad legal 
advice, both a_ federal 


statute and the Constitution by illegally 


had violated 


invading a sovereign state of the Union 
Armed Forces of the United 
(Continued on page 1142) 
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States, and that the Supreme Court, 
operating under the spell of psycho- 
sociological phantasy, is the chief 
offender against the “Rule of Law”. 
If we are to discard the traditional 
judicial interpretation of the Constitu- 
tion and embark on the untried course 
of judicial legislation, thereby depart- 
ing from the doctrine of judicial prece- 
dent, our freedom is indeed in jeopardy. 
(Spirit of 


Laws)—‘The deterioration of a gov- 


Montesquieu tells us 


ernment begins with the decay of the 
principles on which it was founded”. 
We may already have passed the point 
of no return! 
Elementary, isn’t it, Professor? 
W. Jerrerson Davis 


Los Angeles. California 


Who Gave Foreign Courts 
Power To Try Our Soldiers? 
The letter of Victor C. Folsom in 
“Views of Our Readers” for August 
revived memories of a by-gone era 
when some of us were of the opinion 


that the Constitution created a sover- 
eign nation and a declaration of war 
was an act of the representatives of the 
people. But we bowed our heads in 
submission to the governing powers 
without changing our views. 


Now Mr. 


with the theory that had we devoted 


Folsom comes forward 
some of our time to the study of inter- 
national law, we would have become 
converts to internationalism. Strange- 
ly, it was the perusal of international 
and constitutional law that inculcated 
in us our opposition to the Status of 
Forces Treaty and Mr. Dulles’ policy 
of the supremacy of treaty law over 
the Constitution. 

Sufficient reference has been made in 
prior issues of the JOURNAL to justify 
the guarding of the national status of 
soldiers in an armed force when sent to 
foreign soil. Mr. Folsom even admits: 


We should preserve as many of their 
rights as possible, particularly because 
they do not go into the foreign country 
voluntarily. 


But just where did the power come 
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from to commit a man to his death in 
the armed service of his country? 


A Japanese judge in finding a U. S. 
Army captain guilty under Japanese 
law furnished an amusing sidelight on 
the legal status of armed forces on 
foreign soil as reported in an editorial 
of the Post as 


follows: 


Saturday Evening 


An extra piece of needling of Uncle 
Sam is included in Judge Kiyoshi 
Kamagawa’s opinion. “An armed force 
constitutes the fighting power of a 
country and is a symbol of its dignity,” 
opines Judge Kamagawa. “Consequent- 
ly it is a well-established rule of inter- 
national law that an armed force sta- 
tioned in a foreign country in accord- 
ance with a treaty is not subject to 
civil or criminal jurisdiction of the 
receiving state.” Although this “well- 
established rule of international law” 
was enunciated by our own Chief 
Justice Marshall in 1811, those who 
advocate surrendering our soldiers for 
trial by foreign nations, including the 
defeated enemy, deny that there ever 
was such a rule of international law! 
With a sly Oriental shrug, Judge 
Kamagawa hints that, were Japan in 


experience, consult your local agent. new! 
Professional 
Amsterdam means a personal, pri- 
vate, confidential relationship. 
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our place, she would not compromise 
the dignity of her armed forces by 
permitting foreign courts to try her 
men-at-arms. 

Ivan Bowen 


Minneapolis, Minnesota 


The Problem of 
Trailer Parks 
The use of trailer parks affect an 
ever-increasing percentage of our popu- 
lation. The resulting consequences 
necessitate rules of law if they are to 
be properly integrated into community 
life. Zoning 


question. 


is one phase of this 


One can detect some judicial be- 
wilderment and disdain toward trailers 
and trailer parks. Perhaps the relative 
newness of trailers causes ceurts to 
grapple in trying to determine what a 
trailer is in terms of zoning. Perhaps 
the objective answering of these ques- 
tions in the future will ameliorate the 
unfavorable attitudes that many judges 
and citizens hold toward trailers. At 
any rate, the trailer must be dealt with 
as an entity on its own characteristics. 

With 


status of trailers and trailer camps. 


future clarification of the 


the applicability of zoning concepts 
and provisions to this mode of living 
will come into more universal use. 
involving less legal controversy. 
Whether a zoning ordinance operat- 
ing to partially or completely exclude 
trailers and trailer parks is reasonable 
or not depends upon the answers to 
questions of this kind. 
1. How will they 
property values? 
2. How will they affect the environ- 
ment of the particular area? 
3. How will they affect the preven- 


affect 


existing 


tion and limitation of over-intense 
land use? 
1. How will they affect the concen- 
tration of population? 
5. How will they affect the compre- 
hensive plan for the community? 
It is upon such answers that the 
courts should make their decisions. 
“Trailer camps have (>eir proper 
place in present day life when they are 
as temporary accommodations for 
transients as originally intended, but 
they can not be expected to meet the 


more exacting requirements of a perm- 


anent home.” 





What will be the “exacting require- 
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Today, many of your clients are formu- 
lating new plans and programs to meet 
the challenge of the coming upswing in a 
the economy. As an attorney, you may be 
‘alled upon frequently for counselling in 


such poliey areas. 








FOR THOSE WHO ARE PLANNING AHEAD 


To assist vou in developing your own 
recommendations, we invite you to read 
published 
‘The Business Growth Plan.’’ This 16- 
page booklet discusses such vital matters 


recently 


as: 


booklet entitled, 


e The three basic requirements for successful growth, 


e Ten common problems encountered by a growing business 


and how you can avoid them. 


@ Five ways to side-step the pitfalls of overexpansion. 


e How to get all the working funds you need without addi- 


tional investment or borrowing. 


@ How to by-pass the dangers of slow collections and credit 


problems without cutting sales volume. 


e How to plan for future sales and profit growth, 


Members of the legal profession are invited to send for a copy 


of ‘The Business Growth Plan’’ with our compliments. Please feel 


free to request additional copies for your clients. Address your 
request, with quantity desired, to Mr. Walter M. Kelly, President, 


Commercial Factors Corporation, One Park Avenue, New York 16, 


New York. 





ments of a permanent home in the 
years to come?” Even now there is 
more than one point of view among 
the 172 million of us concerning what 


should constitute “home”. How will 


these changing requirements along 
with intensified use and changing 
quality of trailers and trailer camps 
affect their status as “temporary 


accommodations” ? 
STEPHEN SUSSNA, 
Director 
Trenton Planning Department 


Trenton, New Jersey 


More Action Against 
Unauthorized Practice 

I have read Mr. Thomas P. Reid’s 
letter printed in your issue of June, 
1958 (44 A.B.A.J. 514), and I am in 
accord with his proposal. 

Let us have more action against the 
unauthorized practice of law by laymen 
and by corporations. 

Louts R. Jerome, Jr. 
New York, New York 
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The Reason for 
Low Income 

Although I have no doubt that the 
public interest would be served by 
raising the standards of admission to 
the Bar wherever better lawyers would 
result, the publication in the July Jour- 
NAL (44 A.B.A.J. 615) of an article 
urging restricting admissions primarily 
on the basis of raising the income of 
lawyers will taint with an appearance 
of self-service any effort we may make 
for years to come in this direction on 
the public behalf. 

Perhaps I can reduce that taint by 
pointing out reasons why raised stand- 
ards of admission, especially any likely 
to be achieved, will have no detectable 
effect on the average lawyer’s income. 
Our relatively low incomes are due to 
the fact that the vast amount of a law- 
yer’s time required to do his average 
job holds down the value of his hourly 
output. An opinion requiring twenty 
hours’ study is no more valuable to the 
client than if the same opinion could 
have been given as certainly after five 


minutes. 





Let us follow the article’s lead by 
comparing the legal and medical pro- 
fessions as to time requirements. Prob- 
ably we have all made office calls to 
doctors when only two or three minutes 
of the doctor’s time was required. I 


would doubt if the average time re- | 


quired for a doctor’s minimum fee is 


more than five or ten minutes. Com- 


pare this with the half hour’s time ex- § 
pected by lawyer referral services for J 
a subnormal minimum conference fee. 9 
And, usually any needed service still 9 
remains to be performed. Even a sur- 


aS 
geon may well average less than two 7 


hours per operation including examin- 


ations before and after. In that short 


time he has likely done something the F 


patient deems of more value than any- 


thing a lawyer is likely to have aJ 
chance of doing even with 100 hours 


of work. 


Similar considerations may also ac- § 
count for a growing discrepancy in 
remuneration. I believe that the doctor 


is getting more efficient on the average, jf 


both in being able to treat more pa- 
tients per hour and in having a higher 
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What type of bond do you require? 
Through ten thousand agents in 
towns of importance across the 
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fiduciaries, to secure replacement of 
lost securities. In nearly every 
county seat you'll find a U.S. F.&G. 
agent with power to issue court and 
judicial bonds at a moment’s notice. 
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percentage of cures or alleviation. If 
nature does the curing the doctor may 
still get the credit! But with lawyers, a 
greater complexity of issues and the 
ever-growing body of law which even 
a specialist must search, tend to take 
longer and longer. There is little if any- 
thing lawyers can do to offset this fac- 
tor. And with lawyers on both sides of 
every case, the percentage of victories 
is bound to be low. 

The value of the hourly output of 
able lawyers would not be raised by 
raising our standards of admission. 
Though fewer lawyers might, like labor 
in restrictive unions, charge more for 
the same value of output, those results 
might not be what we want. Even now 
many members of the public (and some 
lawyers needing assistance outside of 
their fields) tend to go to non-lawyer 
specialists, who are presumptively low- 
er priced and at present are usually 
easier to find than lawyer-specialists. 

Louis Ropertson 


Chicago, Illinois 


A World Organization 
Would Be a World State 


As one of Dean Paul Andrews’ for- 
World War Il 


School of Military Government, I am 


mer students at the 
gratified to learn that he is still vigor- 
ously advocating world peace through 
I think 
that both he (Views of Our Readers, 


September issue) and the late revered 


world government. However, 


Judge Parker (page 642, July issue) 


insist upon a distinction without a 


difference when they depict the pro- 
posed prototype world organizations 
as being less than states. 

According to my deskside Black’s 
Legal Dictionary (Webster generally 


concurs) a state is: 


a body politic, or society of men, 


united together for the purpose of 
promoting their mutual safety and ad- 
vantage, by the joint efforts of their 
combined (Cooley, Const. 


Lim. 1). 


strength 


I submit that an international organ- 


ization, by whatever name, which had 


(1) adequate judicial machinery for 
the settlement, on the basis of reason, 
of disputes of an international char- 
acter; 

(2) adequate legislative machinery for 
bringing to bear the intelligence of 
mankind inter- 


upon the solution of 


national problems; and 


(3) adequate organization of force for 
the preservation of peace and the en- 
forcement of law 


would display all the attributes of a 
state, and would be a state. 
The United States of America is also 
a federal union, but no less a state for 
that reason. A federal union which in- 
cluded it and other states would pre- 
sumably be “super-”, at least relatively. 
ALFRED C. BowMAN 
Colonel, J.A.G.C. 
New York, New York 
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A Judge 
—writes a Letter 


An unsolicited letter recently received from a Judge of an 


Appellate Court includes the following: 


“I have cited C. J. S. more _ frequently 


. * * * * because it contains such ac- 


curate and easily found statements of the law 
in much detail — supported by the decided cases. 


Your work has been of inestimable value to me.” 


This Judge, with many years of judicial experience, expresses 
an opinion held by many other judges and thousands of 


lawyers who find 


ConPUS JURIS SECUNDUM 


is truly 


America 5 
Great Law Encyclopedia 


Full details of C. J. S. are yours for the asking 


AMERICAN LAW BOOK CO. Brooklyn 1, N. Y. 
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Alaska’s Heralded Constitution: 


The Forty-Ninth State Sets an Example 


by John S. Hellenthal ¢ of the Alaska Bar (Anchorage ) 


Although the new star will not be added to the flag until next July 4, 
Alaska will become the forty-ninth of the “United States” this month— 
perhaps before this issue of the JOURNAL reaches its readers. Alaska will 


be the largest state in the Union, but her citizens should take greater 


pride in the fact that they have perhaps the finest state constitution of 


the forty-nine. Mr. Hellenthal’s analysis of this new constitution is both 


timely and interesting. 





Alaska’s new state constitution ac- 
cording to House Report No. 624 of 
June 25, 1957, which accompanied the 
Act of Admission of July 7, 1958, has 
been declared by political scientists and 
public administrators “to be one of the 
finest ever prepared”. This modern con- 
stitution was found by Congress! “to 
be republican in form and in con- 
formity with the Constitution of the 
United States and the principles of the 
Declaration of Independence, and _ is 
hereby accepted, ratified, and con- 
firmed”, 

Perhaps the outstanding character- 
istic of Alaska’s up-to-date constitution 
is its provision for an extremely strong 
executive branch of government. 

Deeply sensitive of their lack of home 
rule and of their self-labelled status as 
“second class citizens”, the sturdy 
frontier people of the new state made 
sure that residual and active sovereign 
power rested with themselves. exercis- 
able through their governor in whom 
they vested great power. In Alaska’s 
state government there will be no buck- 
passing or shirking of responsibility 
by the governor. 

Among the fifty-five delegates to the 


Constitutional Convention at the Uni- 
versity of Alaska were fourteen law- 
yers:; nine of these attorneys are present 
members of the American Bar Associ- 
ation. Prior to the election at which 
the delegates were chosen, the iarge 
number of attorney candidates was the 
subject of criticism; at the convention, 
however, committees that did not have 
lawyers among their members requested 
that lawyers be appointed to assist 
them. 

The constitution is concise. It con- 
tains 12.000 words. 


Rhode 


6.650 words, written in 


It is not as brief 


as the Island constitution of 
1843, nor as 
prolific as the Louisiana document 
written less than forty years ago—1921 
contains 201,423 words. It 
with the 1947 New 


constitution of 12,500. Missouri’s high- 


—which 
compares Jersey 
ly regarded constitution of 1945 has 
30.000 words. 

The first statehood bill for 
1916, 


after Alaska was organized as a ter- 


Alaska 


was introduced in four years 


ritory. Various Congresses over the 
years have held hearings on the ques- 
tion, and the committee records of 
hearings are more voluminous than 


those dealing with the admission of any 
other state. 

In November of 1955, fifty-five dele- 
gates met for seventy-five days at the 
University of Alaska at College, near 
Fairbanks, Alaska, and drafted the con- 
stitution. The voters of Alaska approved 
it on April 24, 1956, by better than a 
two-to-one majority. 

At the same time the voters approved 
a proposal, termed the “Alaska-Tennes- 
see Plan”, to elect two “Senators” and 
a “Representative” to attend Congress. 
Tennessee, Michigan, California and 
other states had successfully employed 
similar devices to expedite their ad- 
mission to the Union. The pseudo 
members of Congress so elected in 1956 
performed their duties with grace and 
tact and undoubtedly contributed to 
Alaska’s admission eighteen months 
after they began their labors in Wash- 
ington. 

Statehood bills in Congress prior to 
the recent approval of Alaska’s Act of 
Admission carried provision for the 
formation of a constitution and state 
government after the Act was passed; 
the Alaskan Act, however, reversed the 
normal procedure because foresighted 
and alert Alaskans had already drawn 
and approved their constitution. 

Possibly it was fortuitous that at the 
time the delegates met, congressional 
approval of statehood seemed very re- 
mote. Had the delegates met after 
passage of the Act of Congress they 


1. Section 1 of the Act of Admission (72 Stat. 
39). 
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would undoubtedly have been motivated 
by political considerations to a greater 
degree. As it occurred, however, the 
delegates were able to deliberate in a 
relatively pure academic atmosphere. 

The Act of Admission provided for 
an election at which the boundaries 
established by the Act be approved, 
state and federal officials nominated, 
approval of Alaskan statehood be ob- 
tained, and reservations of powers in 
the United States and grants of lands 
be approved. 

Governor Mike Stepovich called this 
election on August 26, 1958. The voters 
of Alaska overwhelmingly approved 
statehood and the Act by a vote of five 
to one, with 50 per cent more voters 
voting than had ever voted before in 
a territorial election. 

Shortly after the certification to him 
of the results of Alaska’s general elec- 
tion of November 25, 1958, President 
Eisenhower will declare Alaska a state 
by proclamation announcing the re- 
sults of the general election. 

Why is Alaska’s constitution regard- 
ed as one of the finest? 

The basic structure of the new con- 


stitution follows the government of 
typical American states; there are many 
important features based upon past 


experience of the forty-eight states. 


Judicial System 

The Council of State Governments 
asserts? “the judicial article embodies 
many of the concepts long advocated 
for good court administration”. Some 
of these are: 

(a) The progressive features of the 
Missouri, California, New Jersey and 
American Bar Association plans for 
selecting judges; 

(b) The supreme court will make 
the rules for all the courts, subject to 
the authority of the legislature by two- 
thirds vote to amend the rules of prac- 
tice and procedure; 

(c) The chief justice of the supreme 
court, with an administrative director 
serving at his pleasure, will administer 
the entire unified judicial system; 

(d) The governor will appoint the 
judges from names submitted by a 
seven-man judicial council consisting 
of three lay members appointed by 
him, three lawyer members named by 


Alaska’s integrated Bar, and the chief 
justice ; 

(e) Judges desiring to remain in 
office, must, three years after their 
initial appointment, submit their names 
to the voters of their jurisdiction for 
approval or rejection; thereafter, 
superior court judges must do so every 
six years and supreme court justices 
every ten years. 

Doctor Shelden Elliott, of New York 
University Law School, Director of the 
Institute of Judicial Administration, 
New York, and a member of the House 
of Delegates of the American Bar Asso- 
ciation, who had assisted New Jersey 
in its constitutional revision, helped in 
the drafting of the provisions relating 
to the judicial branch. The Alaska in- 
tegrated Bar approved the draft and 
offered many practical suggestions. 

It is noteworthy that Alaska’s method 
of judicial selection, patterned after 
the Missouri plan, met with little or 
no objection from the Bar or the lay 
public. Under territorial government, 
Alaska’s district judges were appointed 
for terms of four years by the Presi- 
dent, often being chosen from non- 
residents. One would excuse long- 
suffering Alaskans, crying for full local 
government, had they vigorously op- 
posed any non-elective plan. 


A Strong Executive Branch 
Perhaps none of the states possesses 


a stronger executive branch than the 
Alaska 


There are no 


state constitution provides. 


other independently 
elected officers, and the Governor of 
Alaska will be held wholly responsible 
for the conduct of state administration 
during his four-year term. 

Unhappy territorial experiences, re- 
sulting from the fact that the smallest 
details of government were adminis- 
tered by absentee bureaucrats in Wash- 
this 
Hamiltonian swing of the pendulum. A 


ington, undoubtedly influenced 
strong executive may be the trend in 
modern state government, as evidenced 
by the 1947 New Jersey constitution, 
which creates an executive department 
very similar to Alaska’s. 
Unique features of constitutional 
provisions relating to the executive 
portion of the state government are: 


(a) The secretary of state succeeds 
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to the governor’s office in case of 
vacancy and is nominated at the pri- 
mary election like other candidates. At 
the general election, however, a vote 
for the governor is considered a vote 
for the secretary of state of the same 
party running jointly with him. This 
insures that both governor and secre- 
tary of state will be of the same party. 
At Alaska’s primary of August 26, 
1958, there was some criticism of this 
innovation because of the possibility 
that successful candidates for governor 
and secretary, though of the same 
party, might be of very divergent 
political philosophies. Some believe the 
constitution will ultimately be amended 
that the 
appoint the secretary of state. 


to provide governor shall 

(b) Executive departments are lim- 
ited to twenty, in order to avoid waste, 
duplication, and an executive hedge- 
row. New Jersey’s 1947 constitution 
contains a similar provision. 

(c) The governor, subject to being 
overruled by the legislature, can re- 
and transfer 


organize departments 


functions among them. 

(d) Individuals appointed (and re- 
movable) by the governor, but con- 
firmed by the legislature, will head 
principal departments. Boards or com- 
missions may head departments, if the 
legislature so provides, but their prin- 
cipal executive officer must be approved 
by the governor although the board 
may be authorized by the legislature 
to appoint him. 


A Truly Representative 
Legislature 

Territorial legislatures were not rep- 
resentative of the people and of the 
diverse areas of Alaska, with the result 
that 


exercised disproportionate power and 


relatively uninhabited regions 
frequently enabled a determined minor- 
ity to throttle desirable legislation. 
The membership of the legislature 
consisting of twenty Senators and forty 
Representatives was carefully appor- 
tioned in both houses according to 
population and geography, with em- 
phasis upon area in the Senate and 
upon population in the House. Small 
house and senate districts assure that 


2. See Tee Boox or THe Srartes, 1958-1959, 
Vol. XII, published by the Council of State 
Governments, Chicago, Illinois. 
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the less populated communities as well 
as the large cities are represented. 

Some modern and progressive fea- 
tures of the article dealing with the 
legislature are: 

(a) Automatic reapportionment ev- 
ery ten years by the governor acting 
on the advice of an independent board. 

(b) Annual! legislative meetings of 
unspecified length. 

(c) Annual salaries for legislators. 

(d) Veto or reduction of items in 
appropriation bills is possible. A three- 
fourths or two-thirds vote of the legis- 
lature, meeting in joint session, depend- 
ing on whether a revenue and appro- 
priation measure or other bill is in- 
volved, is required to override a gover- 
nor’s veto. . 

(e) 


tive 


It is mandatory that a legisla- 


council be established to meet 
between legislative sessions. 

(f) A constitutional provision re- 
quires legislative regulation of the 


practice of lobbying. 


Many Modern Constitutional 
Provisions 
Voting Age Lowered 

Nineteen-year-olds are permitted to 
vote. High school trained students 
with elementary civics and government 
fresh in mind should be well suited to 
enjoy the full rights of their citizen- 
ship. Many believe that youthful vot- 
ing will tend to curb juvenile problems 
by instilling a sense of responsibility 
following high school, rather than re- 
quiring young men and women to mark 
time until they are twenty-one years 
of age. 


Up-to-Date Declaration of Rights 

Alaska’s constitution accents human 
rights that have been stressed in cur- 
rent times. Thus—“No person is to be 
denied the enjoyment of any civil or 
political right because of race, color, 
“the 
right of all persons to fair and just 


creed or national origin”, and 
treatment in the course of legislative 
and executive investigations shall not 
be infringed”. 


Martial Law 
The martial law provision is unique, 
namely “martial law shall not continue 
for longer than twenty days without the 








approval of a majority of the members 
of the legislature in joint session”. 


Finance 


Earmarked funds are done away 
with, rigid tax and debt limits are 
abolished. No state debt for capital 
improvements can be contracted with- 
out approval by the state electorate. 
The governor must submit to the legis- 
lature a detailed annual budget; the 
legislature shall appoint an auditor 
to conduct legislatively prescribed post- 


audits. 


Merit System 


The legislature must establish a 
system under which the merit prin- 
ciple will govern the employment of 


persons by the state. 


New Approach to Local Government 

Evils of county governments with 
unchangeable boundaries, many elected 
officials, and overlapping tax authority 
are sought to be avoided by the cre- 
ation of “borough” governments cor- 
responding to counties, and to exist 
together with city governments as the 
only two classes of local government. 
Organized boroughs will be created as 
needed. Provision for home rule in 
cities and boroughs is made. Service 
areas to provide special and limited 
services in organized and unorganized 
boroughs may be established. The con- 
stitution is sufficiently elastic to permit 
retention of traditional forms of local 
government, should the legislature so 
desire: cities, however, must be ex- 
tended maximum home rule by virtue 
of a self-executing provision of the 
constitution. 


This approach is largely without 
precedent. The aim is desirable “to 
provide for maximum local self-govern- 
ment with a minimum of local govern- 
ment units, and to prevent duplication 
Enlight- 


ened. inspired and unselfish legislation 


of tax-levying jurisdictions”. 


will be needed to accomplish this end 
within the constitutional framework. 


Natural Resources 
Provisions dealing with the abundant 
natural resources of the new state are 
advanced and sound. Maximum use is 
with 
for future generations. 


balanced continued availability 


Disposals of 





Alaska’s Heralded Constitution 


Ward W. Wells 
John S. Hellenthal, a member 
of Alaska’s Constitutional Conven- 
tion of 1955, was born in Juneau, 
Alaska. A graduate of the Univer- 
sity of Notre Dame Law School, he 
has been a member of the Alaska 
Bar since 1940 and the American 
Bar Association since 194], prac- 
ticing in Anchorage. 





rights in state lands must be preceded 
by public notice. Mining laws shall 
follow the pattern of federal laws and 
shall be based upon discovery and 
appropriation of mineral resources. 

Where the forty-eight states strug: 
gled to protect their resources after 
statehood, Alaska made provision for 
their pro'e tion prior to admission. 

Amendments 

Amendments to the new constitution 
can be proposed by a two-thirds vote 
of each house of the legislature to be 
effective after approval of the proposed 
amendment by a majority of the votes 
cast at the next statewide election. 


Constitutional Convention 
Provision is made for a constitu- 


tional convention every ten years. 
After a period of ten years passes with- 
out a constitutional convention having 
been held, the matter of whether or 
not such a convention shall be held 
must be placed before the voters; if 
the majority votes in the affirmative, 
a convention is held. The constitution 
this 


ratified by the people. Legislative in- 


drawn at convention must be 


action cannot hamstring constitutional 
reform. 
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Initiative—Referendum 
The constitution provides for both 
initiative and referendum. 


Many Proposals Rejected 
After Debate 

Specifically rejected constitutional 
proposals were those for a unicameral 
legislature; elective attorney general, 
treasurer and other state officials; pro- 
vision for “complete” separation of 
church and state; elected judges; in- 
dependent boards and agencies; bi- 
ennial meetings of the legislature; 
permitting legislators to be elected 
from districts other than their district 
of residence, as in England; overriding 
veto by vote of each house, rather than 
at joint session; prohibition against 
payment of public funds for “indirect” 
benefit of religious or private schools. 

Some proposals were rejected as be- 
ing legislative in nature, and many 
others on more general grounds, e.g. 
right to work provisions; prohibitions 
against gambling, and wire tapping or 
eavesdropping. 


Lessons Learned at 
Constitutional Convention 
Many states presently seek constitu- 
tional revision; many need a thorough- 
going revamping of their outdated con- 


stitutions. The recent experience of 
Alaska can benefit both groups. 

At their convention Alaska’s consti- 
tutional delegates discovered :— 

(a) Fifty or sixty delegates can 
adequately handle the problem of con- 


stitutional at a unicameral 


revision 
meeting. 

(b) Committees should be estab- 
lished at the Alaska created 
these: Judiciary, Legislative, Executive, 
Natural Resources, Local Government, 
Apportionment and Suffrage, Bill of 


Rights, Finance. Administrative. and 


outset. 


Style and Drafting. The committees 
should hold hearings and report their 
conclusions in the form of drafts of 
constitutional articles to the convention 
floor. 

(c) The meeting should be limited 
in duration. Ninety days is sufficient 
time. 

(d) A handbook 


pared well in advance, contrasting and 


should be pre- 


comparing constitutional provisions of 
the forty-nine states on various sub- 
jects. 

(e) Full use should be made of 
professional bodies and of individuals 
devoted to study of political science.* 

(f) The session should recess for 
about thirty days at the half-way point 
to hold public hearings and to explore 








popular sentiment. 


(g) The question of unicameralism 
should be buried at the outset of the 
session. 

(h) Certain illustrative committee 
hearings should be televised, as Alaska 
did, to generate the spirit of constitu- 
tional reform. 

(i) A secluded university affords 
ideal environment and atmosphere for 
constitutional deliberation. 

During the more than two years 
following the adoption of Alaska’s con- 
stitution by its people and the approval 
of the Act of Admission, no serious 
criticism of the constitution has been 
made by the many powerful foes of 
Alaska statehood, either during the 
violent debates in Alaska prior to the 
elections of April, 1956, and August, 
1958. or during the congressional de- 
bates on statehood in 1957 and 1958. 
The constitution withstood the test of 
debate. Whether or not a modern and 
efficient state will result must be de- 
termined in ensuing years by the states- 
manship of the legislators and their 
success in carrying out the intent of 
the constitution framers. 





3. See Public Administration Service, Const1- 
TUTIONAL Stupies. three volumes, prepared on 
behalf of the Alaska Statehood Committee for 
the Alaska Constitutional Convention, Chicago, 
1955. Also, MaNnuaL on State CONSTITUTIONAL 
Provisions, prepared for the Constitutional Con- 
vention. Territory of Hawaii, 1950, by Legisla- 
tive Reference Bureau, University of Hawaii. 
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1959 Ross Essay Contest Conducted by the 
AMERICAN BAR ASSOCIATION 


Pursuant to the terms of the bequest of Judge Erskine M. Ross, deceased 


INFORMATION FOR CONTESTANTS 


Time When Essay Must Be Submitted: On or before April 1, 1959. 
Amount of Prize: Three Thousand Dollars. 


Subject To Be Discussed: 


“IS THERE FEDERAL ENCROACHMENT ON STATE RIGHTS 
WHICH SHOULD BE CURBED?” 


The contest will be open to all members of the Association in good standing, including new 
members elected prior to March 1, 1959 (except previous winners 
Governors, officers and employees of the Association), who have paid their annual dues to the 
Association for the current fiscal year in which the essay is to be submitted. 

No essay will be accepted unless prepared for this contest and not previously published. Each 
entryman will be required to assign to the Association all right, title and interest in the essay submitted. 


All necessary instructions and complete information with respect to number of words, number of 
copies, footnotes, citations, and means of identification, may be secured upon request to the 


ROSS ESSAY CONTEST 
AMERICAN BAR ASSOCIATION 
1155 East Sixtieth Street 
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Chicago 37, Illinois 
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Undifferentiated Optimism: 


The Free World versus the Communist World 


by Madame Chiang Kai-shek 


As the principal speaker at the Annual Dinner of the Association in 
Los Angeles last August, Madame Chiang warned of the danger of dealing 
with the Communist bloc. The theory that the Red empire constitutes a 
vast market for the West is an illusion, she declared, for if the theory 
were adopted it would mean that the Communists would trade a “little 
lucre” for strategic matériel that the Reds badly need for their program 


of world conquest. 





I accepted your kind invitation to 
speak to this meeting with trepidation 
and diffidence because | am fully con- 
scious of the overpowering aggregate 
composed of some of the world’s best 
minds which are congregated within 
these four walls. The American Bar 
Association, I understand, comprises 
some 100,000 
every part of these United States. Be- 


members situated in 
sides, many distinguished associates of 
your profession from abroad have also 
come to attend this meeting. 

Schooled in erudition and training 
that take pride in incisiveness of think- 
ing and language, lucid in the sizing 
up and presentation of complicated 
situations, persuasiveness of speech 
and lightning-quick rebuttal in the 
forensic art backed by prowess of deft 
and convincing logic, these are some 
of the unassailable attributes of this 
Faced 


array of keen and scholarly minds | 


audience. with this colossal 
feared that for me even to attempt to 
address you would seem ludicrous if 
not Falstaffian, and that anything I 
had to say would savor of the pedes- 


trian and the prosaic. But speak to you 


today I will, for here is the occasion 
to secure confirmation and guidance 
in my own thinking on today’s world 
problem through your considered 
counsel, 

It is perhaps your “Title” to borrow 
a legal maxim: Qui prior est tempore 
potior est jure to have me who is in- 
terested in law to appear before you, 
but it is also your misfortune to bear 
now with me, a layman, who is un- 
lettered and purblind in law. I can 
only plead that I have a measure of 
common sense and a commonplace 
knowledge of the philosophy of law 
upon which the juridical is founded. 

Some thirty years ago in my reading 
I came across, quite inadvertently, a 
definition by Ulpian of the science of 
law as “the knowledge of things human 
and divine, the science of the just and 
the unjust”. The words human and 
divine, just and unjust, attracted my 
thinking with lingering attention. And 
later from a lawyer friend I learned 
that this definition was quite well- 
known and often quoted. At about that 
time I became a member of China’s 
lawmaking body—the Legislative Yuan. 


Curiosity as well as interest led me to 
do more reading on the philosophy of 
law. 

Aristotle’s Politics. Such 
ideas that the state exists for the good 


I reread 


life, that law is the true sovereign of 
states, that governments are the serv- 
ants of law and that there is a funda- 
mental difference between the lawful 
monarch and the tyrant who governs 
by arbitrary will took on new if not 
portentous meaning. But the Aristote- 
lian identification of reason with law, 
at a cursory glance, seemed a trite 
truism. It was not until a full realiza- 
tion dawned upon me that, in the twi- 
light of the inner mind, grievances— 
imaginary as well as real—can be 
nursed to diabolic fruition, and this is 
what would come to pass if reason were 
not harnessed by law. Unless law be- 
comes a regulative ideal or norm of 
social relations, society must perforce 
be in turmoil. 

To quote Cicero: “Law is the highest 
reason implanted in nature which com- 
mands those things which ought to be 
done and prohibits the reverse.” Down 
through the ages from authoritative 
writings of such Roman lawyers as 
Gaius, Modestinus, Papinian, Julianus, 
and the Christian Fathers to the In- 
stitutes of Justinian all concurred in 
effect with Bracton’s dictum: “There is 
no king where will rules and not law,” 
and nothing unjust can be called just. 
Pindar’s song that law is king of all is 
as true today as it was when he first 
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sang it. 

I have discussed at unconscionable 
length my own gleanings and musings 
on the fundamental foundation upon 
which society must be based. To my 
untutored mind, I hope that this de- 
lineation of the notion of law is cor- 
rect. On this I wish your affirmation. 


World Law... 
A Basis for Peace 

Now I shall go on to home ground. 
I know that you will agree with me 
when I say that to every serious 
thinker in politics the principle which 
underlies and governs every form of 
authority of the state is based on prin- 
ciples of law, be they civil, criminal or 
administrative laws. As lawyers and 
Titans of thought aside from your im- 
mediate concern in municipal and 
corporation laws, your first priority 
project must be in making world law 
a reality as a basis for world peace. 
This is indeed what all sane and sober 
men and women today hope and pray 
for. Being sane and sober, we must 
take into consideration our opposite 
numbers with whom we are dealing. In 
a word, our opposite numbers today 
are the states comprising the Com- 
munist world. And here is a sample of 
their typical thinking: “The imperialist 
forces are the enemy of peace, democ- 
racy, national independence and social- 
ism. They have knocked together ag- 
gressive military and political blocs 
and dotted the world with their mili- 
tary bases and are interfering more 
and more rudely in the internal affairs 
of other countries.” 


Reading or hearing these words 
spoken one would think that this is a 
part of an ultimatum declaring war on 
some nation and its ally or allies. 
Actually it is from the Khrushchev-Mao 
joint communiqué of August 3 castigat- 
ing two countries, one of which main- 
tains diplomatic relations with Russia 
while the other maintains diplomatic 
both 
Chinese Communist regime. The words 


relations with Russia and the 
“imperialist forces, enemy of peace, 
democracy, national independence” as 
applied to the United States and the 
United Kingdom sound as if they came 
straight from Hitler in his most frenetic 
moments or part of it from Moliére’s 
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brilliant satire on a parasitic hypocrite. 
Are we willing to be assigned by Russia 
to play the role of the benefactor Orgon 
to the ingrate Tartuffe? The insidious 
Khrushchev-Mao diatribe is impreg- 
nated with violence as well as with 
malice of forethought. 

Rudeness per se is already a form 
of anti-social conduct; sticking a pro- 
verbial stiletto in the back of the op- 
ponent with one hand while shaking 
hands with him with the other is cer- 
tainly not maintaining minimum urbane 
amenities, let alone behaving in ac- 
cordance with diplomatic deportment 
in any language. As to “British im- 
perialism” in the Middle East today, I 
am constrained to say that the tenor 
of responsible British opinion regards 
a Mid-East settlement at any price as 
an imperative. In fact some Britishers 
make no bones of making virtue of this 
advocated necessity! If this is im- 
perialism as the Russian and Chinese 
Communists call it, I must say that this 
is indeed a novel breed of imperialism. 
Fortunately there are still men of per- 
ception who are in power in England 
like Mr. Macmillan who, speaking in 
Parliament on the situation in Jordan 
on July 17, stated: “Legally there can 
be no doubt that we were absolutely 
justified in acceding to the Jordanian 
request. Morally I would say that we 
were bound in honor to go to the help 
of a small and friendly country whom 
we had helped so much in the past.” 

The Russian and Chinese Commu- 
nists in direct and indirect aggression 
ever since victory in Europe and vic- 
tory over Japan have all the traits of 
dastardly cut-throats and_ brigands. 
Here I am reminded of St. Augustine’s 
comments in De Civitate. After discuss- 
ing the comparative advantages of 
great dominions and of living in peace 
and good will with one’s neighbors, St. 
Augustine drew a comparison between 
a band of robbers and pirates and a 
kingdom. The point of distinction is 
that a kingdom has the quality of 
justice. 

This basic concept also holds true 
in the writings of the Roman lawyers, 
the Christian Fathers, and the Sachsen- 
spiegel, the Schwabenspiegel, Bracton’s 
comments on the immemorial customs 
of England and Blackstone’s Commen- 
taries. 1 have related very briefly the 


concept of law on which the whole 
juridical thinking of the West revolves. 


As to the East, let me recapitulate for 
you briefly its concept of law. In an- 
cient China the emperor was the Son 
of Heaven. He was Emperor only so 
long as he held his mandate from 
Once that 
every individual would have the right 


Heaven. mandate ceased 
to rebel against him. From the ancient 
sacred Hindu Vedic literature we read: 
“Law is the king of kings far more 
powerful than they; nothing can be 
mightier than Law by whose aid as by 
that of the highest monarch even the 
weak may prevail over the strong.” 
Without risking arbitrament, we can 
say that East or West, the concept of 
law as the ultima ratio has always re- 
mained undisputed, for law by experi- 
ence is the only authoritative regulator 
of social relations. 


What I have said up to now points 
to the fact that the important civiliza- 
tions of the world have, independent 
of one another, declared for the prin- 
ciple of justice and the pre-eminence 
of law above all else. What is signifi- 
cant to me is not that the sanctity and 
pre-eminence of law is recognized by 
individual nations or civilizations but 
that justice is a principle of nature— 
a principle which lies behind the idea 
of all order in the world. Justice as an 
expression of the universal principle 
of the law of nature—the “final and 
conclusive” principle—is behind all 





law and should we be without it, soci- 
ety at large would be a human jungle. 


But I have not come here merely to 
seek affirmation for my own benefit of 
the basic notions on jurisprudence; 
nor have I come to make a disquisition 
before this learned gathering. To every 
serious thinking man law and order, 
the underlying principle of every form 
of authority, is the inviolable and in- 
violate principle of justice. Ever more 
so is this true in this fusion and fission 
age of weapons when it is no longer 
sufficient merely to keep law and order 
within national boundaries, for the 
intercontinental missiles and long-range 
planes and atomic-driven ships-of-war 
make light of man-made territorial lim- 
its. Therefore it behooves us to think 
on an international scale and to con- 
trol our actions on a world-wide basis. 
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But can we have universal law and 
order when we depart from or com- 
promise with the moral principle on 
which the pattern of our society, nay, 
our decent survival depends? 


We call ourselves civilized and we 
advocate the use of moral force to con- 
demn international wrong. Yet at the 
first sign of threat and onslaught of 
violence we forgo our principles as well 
as our moral right to excoriate the evil 
and the evildoer. Can this state of 
being and line of action bring world 
peace? Has justice ever been replete 
or vindicated when law compromised 
with the guilty? 


Again when economic interests are 
involved there are some who would 
sing a tune of convenience, acting con- 
trary to their conscience. But has any 
lasting good ever resulted from for- 
saking principles? And has any real 
benefit ever been derived from such a 
course? Munich; the placating of the 
Japanese war-lords in China; Yalta; 
Korea; and the aftermath events follow- 
ing World War II in the face of Com- 
munist indirect aggression are evi- 
dences of political folly. 


Today the catchword is the ilk of 
another brand. The clamor for trade 
with the Communists rises with ever- 
frequent clamor and urgency almost 
everywhere and is entertained in the 
mistaken belief that in the Russian 
empire lies a great new untapped mar- 
ket. Let us for the moment turn from 
a discussion of morality and the prin- 
ciple at stake, and take a look at some 
incontrovertible statistics and see how 
they stack up. The volume of world 
trade of 1957 is the largest we have on 
record in recent years, and therefore 
I shall use these trade figures as a basis 
for illustration. 


The Soviet Market... 
Only 2.9 Per Cent of 
World Trade 


The whole non-Communist world in 
1957 managed to sell to the Communist 
world $2,936,000,000 worth of goods. 
In return the non-Communist world 
bought $3,136,000,000 worth of goods 
from the Communists. All told the 
Soviet market constitutes less than 2.9 
per cent of total world trade. This 


small volume of trade between the 
Communist and the Free World areas 
suggests that cutting off this trade 
would deal the Communist group of 
countries a severe blow for it means 
the difference between having desper- 
ately needed supplies or none of these 
items at all, whereas the Free World 
can well do without what it imports 
from the Soviet countries. 


Soviet industries need for their 
manufacture wool, rubber, cotton, cer- 
tain types of oil and other vital raw 
materials that only the non-Communist 
world can supply in large volume. Even 
more they need machine tools, electric 
generators, machinery, precision in- 
struments, without which the Commu- 
nist world would find it difficult to 
operate efficiently. Thus to Communist 
countries this 2.9 per cent of total 
world trade is of vital importance. 


Now let us see what the Russian 
imperialist empire can offer in reci- 
procity. 

The Russian imperialist empire in 
return can supply chiefly grain, timber, 
furs and manganese. But with every 
passing year the quantity of grain and 
timber that can be spared for the non- 
Communist world is shrinking because 
of their own growing population and 
the policy of encouraging prolific 
births. The North American continent 
does not lack either grain or timber; 
in fact, it has a large surplus, while 
deposits of manganese have been lo- 
cated in greater quantity in the Free 
World areas. As to furs, there are now 
many substitutes for them and they do 
not come under the necessity cate- 


gories. 


If we are to examine last year’s trade 
payments between the Free World and 
the Communist bloc, then we find that 
the Communists—not the free coun- 
tries—enjoy a favorable balance of 
no less than $200,000,000. And with 
time, the trade balance each year will 
be increasingly in their favor since by 
the employment of slave labor the 
Communist bloc, through a policy of 
dumping, can always undersell the 
Free World. With such a picture the 
great potential of the Russian-empire 


market is a chimera. 


I shall give you another picture 


The Free World versus the 


Communist 
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germane to Communist technique. All 
over the world Japan has been known 
as a nation of canny international 
traders. The Chinese Communists have 
a healthy respect for capitalist Japan’s 
post-war build-up, and the Chinese 
Reds had hoped that Japan could be 
lured into a neutralist status. When this 
dream was not realized, with one quick 
about-face, the Chinese Reds, applying 
customary Communist tactics of inter- 
fering with the internal policies of 
other countries, assailed Premier Kishi 
of Japan by trying both overtly and 
blatantly to get the Premier’s party 
defeated in the May elections. Fortu- 
nately, the attempt failed. Subsequently 
seeing Japan’s activities in trade, bank- 
ing, shipping, scholarship technique, 
science and diplomacy making progress 
in leaps and bounds across Southeast 
Asia, the Red Chinese regime called 
for an all-out boycott of Japanese 
trade and cultural relations. The Reds 
also suddenly terminated repatriation 
of some 30,000 Japanese nationals still 
held in China by the Communists as a 
result of World War II. Only some 
seventy under assumed 
names, were shipped back home from 
the China mainland to foment sub- 
version in Japan. 


Japanese, 


Mao Tse-tung’s 
propaganda machine which formerly 
confined itself to attacks on the “idiot 
Kishi” overnight began recalling Jap- 
anese wartime atrocities: “killings, 
arson, pillage, rape, insulting and 
beastly activities”. The Chinese Com- 
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munist People’s Daily labelled Mr. 
Kishi as a “monopoly capitalist” and 
condemned his government of “im- 
perialism and militarism”. But since 
the recent Khrushchev-Mao meeting, 
Moscow, among other things, has in- 
timated to Mao not to attack Japan 
in order to facilitate Russia’s subtle 
wooing of her in various ways such as 
the re-opening of shipping service with 
Japan for the first time since World 
War II. 

The painful experience of British 
merchants and investors ever since 
British recognition of the Red regime 
in China is already a well-known story 
to all of you here. And the most scin- 
tillating apologia for this blunder of 
the then British government cannot in 
my opinion be bettered than the under- 
statement: “Yes, now we are convinced 
that it was premature.” With pre- 
maturity it was galling and disappoint- 
ing to the British merchants who had 
built up their business after genera- 
tions in China. One can well be con- 
vinced what conditions will be like 
when the Chinese Communists become 
mature! 

Such are the wages of undifferenti- 
ated optimism. 

By having eyes only for transitory 
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hower from the Association as evidence 
of our appreciation of his great con- 
tribution to the success of the first Law 
Day. 

The celebration of Law Day—U.S.A. 
in 1959 should be greater in every 
respect than the initial celebration last 
year. We now have the benefit of a 
year’s experience on which to build 
our program for the coming year. In- 
dividual associations will have the ben- 
efit of detailed information as to vari- 
ous types of activity conducted by 
other associations throughout the coun- 
try last year. The range of activities 
which marked the first Law Day was 
limited only by the limits of the in- 
genuity of the profession, and no one 
has ever accused our profession of 
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and fugacious advantages, the pseudo- 
realists of today would be trading away 
their very existence as free peoples for 
a little lucre that would not ever really 
help for long the economy of the North 
American continent. Whatever con- 
sumer goods the Communists may buy 
under their prepensed cold war-con- 
scious economy would only be the 
barest minimum and one may be sure 
that whenever possible these purchases 
would not be repeated again. The New 
York Times of August 10 reports that 
the latest issue of the Planovoye 
Khozyaistvo (“Planned Economy”) 
has stated: “... Moscow will in future 
set targets only for total industrial out- 
put for a relatively small number of 
most important commodities.” We all 
know what this implication is. In line 
with this ukase the Chinese Commu- 
nists would certainly buy only capi- 
tal goods or raw materials which 
Russia for the moment cannot supply 
and these would be directed towards 
making the Communists autarkic. For 
these goods one can count on the glad- 
hand, the big smile, and the munificent 
fairy god-father approach; but for how 
long? Only as long as the Soviet world 
finds the goods indispensable. Many a 
Hongkong merchant has found this out, 


lacking that quality. 

In emphasizing freedom under law 
as the genius of our form of govern- 
ment, we direct the attention of the 
entire world to the source of our na- 
tional strength, and at the same time 
dramatize to the citizens of this coun- 
try the importance of law in our daily 
lives. 

The significance of May 1 as the 
date for the celebration of Law Day 
was an important element in the vital- 
ity of the observance last year. This 
year we again will emphasize the con- 
trast between May Day—U.S.S.R. and 
Law Day—U.S.A. as the difference be- 
tween ruthless force employed by a 
totalitarian state dedicated to destruc- 
tion of individual rights as compared 
to individual freedom guaranteed by a 
Constitution and made effective through 
law. 


alas, too late! The Chinese Communists 
have also used the power of purchase 
or desistment from purchase as an 
economic weapon “hornswoggling” 
certain trade areas and merchants in 
order to brow-beat them into submis- 
sion and toeing the Communist line 
of the moment whatever it might be. 
And if the contention that Chinese 
Communist purchases would bring 
prosperity into certain areas and in- 
dustries then would it not be equally 
true that such prosperity contingent 
upon Chinese Communist purchase is 
placed in a most invidious position? 


In the fly leaf of Sir William Holds- 
worth’s History of English Law appears 
this apposite quotation from Roger 
North. I should like to borrow it here: 


To say truth, although it is not 
necessary for counsel to know what 
the history of a point is, but to know 
how it now stands resolved, yet it is a 
wonderful accomplishment, and, with- 
out it, a lawyer cannot be accounted 
learned in the law. 


On the validity of this premise, “... 
to know how it now stands resolved”, 
honorable gentlemen of the Bar, I 
would like your considered counsel 
and guidance. 


The importance of law in our lives 
cannot be overestimated. By the same 
token, the importance of the observance 
of Law Day throughout the United 
States cannot be overestimated. I urge 
that all state and jocal bar associations 
begin immediately to prepare for a 
truly outstanding observance of this 


great occasion. 


Holiday Greetings 

My next President’s Page will be 
published in 1959. I, therefore, close 
this one with the hope that each of 
you will enjoy a Christmas season 
made merry by the presence of family 
and friends and enriched by the love 
of our Saviour whose birth we cele- 
brate. May 1959 bring each of you 
health, happiness and success in our 
great profession, 
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The Law and the Layman: 





Faith in the Courts Must Be Preserved 


by J. Edgar Hoover * Director of the Federal Bureau of Investigation 


Addressing a luncheon meeting of the Section of Judicial Administra- 


tion during the Annual Meeting in Los Angeles last August, Mr. Hoover 


expressed deep concern over the increasing problem of law enforcement 


among juveniles and the menace of the Communist conspirators. We are 


facing the greatest challenge of our history, he declared, and the challenge 


can be successfully met only if the faith of the citizen in his system of 


justice is sustained. 





The American Bar Association for 
eighty years has served notably the 
legal profession and the citizens of this 
nation. During this period it has be- 
come firmly established as a bulwark 
dedicated to upholding and preserving 
the Constitution of the United States. 
It has steadfastly advanced the great 
historic goals of our dynamic American 
society. It has kept pace with the 
changing times, while holding true to 
the fundamental principle that justice 
is based upon law and order. 

There is no more important Section 
in the American Bar Association than 
the Judicial Administration Section, 
whose broad objective is the improve- 
ment of the administration of justice. 
This objective is not solely a concern 
for the lawyer or the judge, but it is 
also of paramount interest to the lay- 
man and the law enforcement officer. 

The history of mankind has been 
marked by frequent disagreement. This 
is particularly true in regard to law. 
Much of this disagreement has ema- 
nated from the conflict between man’s 
ideals and the frailty of human nature. 


As a result, many diverse views have 


been expressed on the relationship 
between law and man. However, | am 
sure that there will be no disagreement 
among us on Aristotle’s view that 
“good law means good order”. 

The application of law is the prac- 
tical expression of man’s desire for 
order. Every improvement in the ad- 
ministration of law represents a vital 
contribution to man’s search for the 
orderly existence befitting his rational 
nature. Since peace can be described 
as “the tranquillity of order”, our 
efforts here can contribute to a world 
free from domestic and international 
strife. 

At no other time in history has it 
been more imperative to establish 
order and peace in the world than it 
is today. Man always has possessed 
the capacity to destroy himself. Today, 
he possesses the capacity to destroy 
the world. He has the responsibility 
to formulate, interpret and enforce 
laws not only to shape the future of 
mankind, but also to insure his preser- 
vation. 

The future of the human race was 


never more in jeopardy than it is to- 


day. A powerful, lawless conspiracy— 
world Communism—remains a con- 
stant and serious menace to not only 
the international rules of law but to 
civilization itself. The recent execution 
of former Premier Imre Nagy of 
Hungary, as horrifying as it was to the 
Free World, was merely one of a long 
list of treacherous acts by the rulers 
of the Kremlin. Brutality and slaughter, 
the abiding essence of Communism, 
struck with Hitlerian savagery. This 
flagrant disregard of the pledged word 
once again exposed the brutality and 
arrogant treachery of the lawless Com- 
munist society. 

A recent study of nearly one thou- 
sand treaties indicated that in a thirty- 
eight-year span, the Soviet Union had 
broken its word to virtually every 
country to which it had given a signed 
promise. The word of the Kremlin has 
been and remains a counterfeit com- 
modity. 

The tyrants of the world Communist 
movement are boasting that the Soviet 
Union is now powerful enough to wage 
the most devastating war ever known. 
Combine this with the treachery, deceit, 
and illegal acts which have marked the 
communists’ rise to power. Add to it 
the recent warning of Nikita Khrush- 
chev that “We Bolsheviks are a rave- 
nous people . . . We want more and 
more.” Clearly, Communist imperialism 
constitutes a threat to the continued 
existence of mankind, without parallel 
since the beginning of time. 
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The very fact that world Communism 
has the potential to destroy the Free 
World can be traced in large measure 
to the lawless subversive and espionage 
activities by Communists in our own 
and other countries. Communist agents 
are at work in our nation today, at 
this both openly and 
secretly, attempting to obtain our latest 
technological and 


very moment, 
scientific develop- 
ments. At the same time, they are tak- 
ing advantage of every legal techni- 
cality to nullify our security precau- 
tions. 

The Communist Party in the United 
States attempts to foster the myth that 
it is a legitimate political party operat- 
ing completely independent of foreign 
control. Nothing could be further from 
the truth, despite the naive declarations 
and beliefs of some Americans. State- 
ments and actions by leaders of the 
Party within the past year leave no 
doubt that American Communists are 
an integral part of the international 
Communist conspiracy which was born 
in tyranny and which has been nurtur- 
ed by tyranny. 

Next to subversion itself, the greatest 
danger this country can face is an 
attitude by its people and officials that 
our way of life is so well established 
that nothing need be done to protect 
it. The doctrine of “unassailable” in- 
stitutions induces a dangerous apathy. 
We cannot afford to accept it. 

Are we prepared to meet the threat 
which the lawless force of world Com- 
munism presents to the future of man- 
kind? To be prepared, our nation must 
be as representative of law and order 
as world Communism is of lawlessness 
and disorder. But, at the very time 
that it is most imperative for us to 
evidence a mounting respect for law 
and order, we are forced to concede 
an ever-growing national disregard for 
it. The moral fibre of the nation is 
growing weaker, not stronger, at this 
most crucial period in world history. 

Despite remarkable progress in the 
science of crime detection and the best 
efforts of law enforcement, the crime 
problem in our country continues to 
grow at an alarming rate. In the post- 
war years, crime has grown steadily 
from 1,685,000 major offenses in 1946 
to an_ all-time 
2.800.000 in 1957. 


record of nearly 


Since 1950, crime 
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has increased four times as fast as our 
spiraling population. 

Each year, our nation pays a shock- 
The 


estimated annual cost of crime now 


ing ransom to the underworld. 


totals a staggering 22 billions of 
dollars, or $128 for every man, woman, 
and child in the United States. Even 
though there have been vast increases 
in our expenditures for education to 
meet our growing needs, the amounts 
spent are more than matched by the 
cost of crime. Crime costs $1.11 each 
year for every $1.00 spent on educa- 
tion. For every dollar we contribute 
to churches, crime costs us $12. 

My concern over the increase in 
total crime and the toll in dollar costs 
is matched by my concern over the 
disturbing growth of juvenile crime. 
In 1957, persons under 18 years of age 
represented 53 per cent of all arrests 
reported for robbery, auto theft, 
burglary and larceny. 

The greatest participation of youths 
under 18 was in connection with auto 
thefts, where they represented 67.6 
per cent of all arrests. Auto theft has 
proved to be a training ground for 


With 


ception, the most vicious hoodlums in 


more serious crimes. rare ex- 
America today began their careers as 
car thieves. 

Figures from city police reports 
show that since 1952 the population 
group under 18 years of age has in- 
creased 22 per cent, while arrests of 
persons under 18 have increased 55 
per cent. This is graphic evidence that 
this major problem is no longer one of 
youthful offenders, but rather one of 
young criminals. 


All too 


juvenile misbehavior, the smog of ill- 


often, in discussions of 
considered theories, unrealistic conten- 
tions and gushing sentimentalism ob- 
scures the basic facts. We have tried 
the practice of overindulgence, and it 
has failed. In the interest of self-pre- 
servation, it now is time for sterner 


measures. 


Juvenile Terrorists ... 
An Invasion of a Court 

Just how intolerable the juvenile 
crime situation has become is shown 
by the total disregard for authority 


recently exhibited by a group of teen- 


age hoodlums in a large Eastern city. 
This group, ranging in age from 15 to 
19, created turmoil when they invaded 
the corridor of the municipal court 
and threatened witnesses waiting to 
testify in juvenile cases. These “terror- 
ists”, as the judge called them, were 
identified as part of a gang that had 
beaten a witness in the same corridor 
the previous week. 


Tyranny and terror were not meant 


to be the governing factors in man’s 


ig 
existence. Rule by these methods is 
sustained by fear and by a misunder- 
standing of the real meaning and 
purpose of law in a society. We can 
combat tyranny and terror by creating 
a deeper understanding of, a greater 
willingness to abide by, and a firmer 
confidence in the law. A greater under- 
standing of the law derives from the 
individual’s full knowledge of both 
his rights and his obligations under 
the law as a member of an orderly 


society. 


Our concept of freedom stresses the 
rights of the individual. However, our 
founding fathers recognized that free- 
dom could not be completely unlimited. 
They that 
liberty would inevitably give rise to 


recognized unconditional 


anarchy, terror and chaos. Freedom 
without any limitation would have led 
to the abrogation of the very rights 
they were attempting to insure. This is 
why our freedom is a freedom under 
law. This is why our laws are enacted 
to protect and preserve both the in- 
dividual and society. 


The right of individual freedom, as 
all other definite 
obligations, not only on the individual 


rights, imposes 
but also on society. The founders of 
our nation recognized this dual re- 
sponsibility and visualized law as per- 
forming a dual function. In establish- 
ing our nation, they drew upon law 
to create the form of government 
under which our nation has grown and 
prospered. At the same time, they 
looked to law as the guardian of the 
rights of the individual against in- 
fringement by the government which 
they established. Through the Bill of 
Rights, they 


citizen against abuses by his govern- 


insured the individual 


ment. This emphasis on the rights of 
the individual provides a dramatic 
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contrast between our government and 


all totalitarian regimes. 

The rights which we all enjoy place 
numerous responsibilities on each of 
us. Above all, we must protect and 
defend the priceless heritage of free- 
dom wrested from the subjugations of 
the past. We must exercise our in- 
dividual rights as the most effective 
way of insuring that they will be pre- 
served for future generations. We must 
respect the limitations placed by law 
on our individual liberties in order to 
suarantee the rights of all individuals 
and those of society. We must obey 
both the spirit and the letter of the law. 


The citizen has the affirmative obli- 
gation to furnish information concern- 
ing violations of law and to be a 
willing witness. Often, officials must 
forgo prosecution against the criminal 
offender because the citizen is unwill- 
ing to discharge this vital respon- 
sibility. 

An equally vital responsibility for 
the citizen in the administration of 
justice involves the privilege of jury 
service. Reluctance to assume the obli- 
gations of citizenship often has thwart- 
ed the ends of justice. The layman is 
afforded an opportunity to directly 
participate in the law enforcement 
processes of government. Under our 
system of jurisprudence, the jury 
accepts the rules of law set forth in the 
instructions by the court and deter- 
mines the questions of fact within this 
framework. This is both a serious re- 
and an opportunity to 
The 
who avoids jury service deprives him- 


self of 


privileges of citizenship. 


sponsibility 


render valuable service. citizen 


one of the most precious 


Freedom of speech and freedom of 
the press are basic liberties guaranteed 
by the Bill of Rights. Yet. these free- 
doms of expression are not uncondi- 
tional. They must be exercised within 
the limits of common decency, with 
respect for the rights of others and 
with due regard for the general public 
safety. Failure to observe these condi- 
tions results in the perversion of our 
fundamental rights to freedom of ex- 


pression. 


There are those who, by irrational 
and unfounded criticism, either acci- 


dentally or deliberately corrode and 


undermine the very foundations of 


our Government. As a function of 
government, law enforcement has fre- 
quently been subjected to scurrilous 
and unwarranted attacks. There have 
been loud and slanderous charges that 
law enforcement is gravely impairing 
the historic liberties of the people. 
The epithet “Gestapo” has even been 
used as descriptive of our efforts. 
The record of law enforcement in our 
society refutes these baseless accusa- 
tions. While the rights to freedom of 
expression must be defended to the 
end, the critic, in exercising these 
rights, has a corresponding obligation 
to be correct in his facts. 

Nowhere is the problem of maintain- 
ing a balance between the rights of 
of the 
faced in a more practical fashion than 


society and those individual 
in the field of day-to-day law enforce- 
ment. Society must be protected from 
the criminal. Yet, the rights of the 

Police 
for the 
benefit of society. But it must not 


accused must be observed. 


power must be exercised 
encroach on the rights of the in- 
dividual. Moreover, the protection of 
the innocent is as fundamental a 
principle of our legal system as is the 


apprehension of the wrongdoer. 


Thus, law enforcement has a dual 
responsibility. It has a sacred trust to 
enforce the law impartially while 
meticulously observing the rights of 


citizens. 


The division of responsibility among 
numerous law enforcement agencies 
through delegation of specific jurisdic- 
tion stems from a fundamental con- 
stitutional concept. Under our constitu- 
tional division of powers, approxi- 
mately 90 per cent of crimes committed 
are within the investigative jurisdiction 
of local and state law enforcement. 
This constitutional concept has proved 
most effective in preventing the rise 
of any one agency into anything re- 
sembling a national police force. More- 
over, it has focused individual respon- 
sibility where it belongs—at the local 
level. 


The abdication of local community 
responsibility can lead only to dis- 
respect for law and order. The local 
accurately 


administration of justice 


reflects the moral fibre of anv com- 


The Law and the Layman 





J. Edgar Hoover, Director of the 


Federal Bureau of Investigation 





munity. Crime is essentially a local 
problem with local solutions. 

Nowhere does the problem of main- 
taining the balance between the rights 
of society and those of the accused 
present more difficulty than in the 
area of appellate court review. In the 
final analysis, the courts must draw the 
line between the rights of the in- 
dividual and the right of society to 
protect itself by punishing those who 
violate its laws. This is the problem 
of balancing the rights of a specific 
individual against the rights of all 
our system of 


other individuals in 


freedom under law. Some _ balance 
must be maintained between the rights 
of the accused as opposed to the rights, 
not only of the victim, but of all other 
law-abiding citizens. 


In 1883, Mr. 


former Governor of Connecticut -and 


Simeon Baldwin, 


a founder of the American Bar Associa- 


tion, stressed that our laws must 


be interpreted in the true spirit of 


their meaning to maintain a proper 
balance between the rights of society 


This 


years ago 


and criminals. warning given 


seventy-five remains per- 


tinent today. 

Frequently, emphasis is placed on 
the rights of the accused to the obvious 
exclusion of the rights of law-abiding 
this 


tendency can actually infringe upon 


citizens. Carried to extremes, 
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the freedom of all individuals—of 


society itself. In protecting the accused 
from abuses by the government, the 
rights of the law-abiding citizen and 
iae innocent victim of crime who look 
to their government for protection 
must not be neglected. 

The administration of justice is 
faced with complex problems. The in- 
equities arising from disparities in 
sentences are well known. While there 
is a need for discretionary action by 
the courts, there is also a need for 
greater consistency in sentencing. 

All of us are acquainted with the 
problem of congested court calendars 
and with the many remedies which 
have been suggested to alleviate this 
problem. The accused is entitled to 
a speedy trial. Society is entitled to 
the prompt administration of justice. 
One of the most effective deterrents 
to crime is the certainty of swift and 
impartial justice. 

The final responsibility for protect- 
ing the innocent rests upon our courts. 
However, some courts, in discharging 
this responsibility, seem to be guided 
by a tendency to be overly solicitous 
of criminals. Misapplied leniency adds 
to the already serious problems in 
the administration of parole and pro- 
bation. It also aggravates the rising 
problem created by the criminal re- 
peater. 

The ready reservoir of criminal re- 
placements available through loopholes 
and abuses of our systems of parole, 
probation and other forms of clemency 
has been a most formidable handicap 
to the measures taken against expand- 
ing lawlessness. I wish to emphasize 
that I am not criticizing the human- 
itarian principle of parole and proba- 
tion, but I most emphatically do 
criticize the administration of it when 
one sees repeaters constantly being 
released only to commit more serious 


crimes. 


Criminal Convictions ... 
Absurd Reversals 

James L. Shepherd, Jr., Chairman 
of the House of Delegates of the 
American Bar Association, this year 
highlighted another problem in the 
administration of justice. He related 
several instances of the reversal of 
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criminal convictions for absurd rea- 
sons. He cited, for example, the dis- 
missal of an indictment of a man for 
drowning his wife and child which did 
not specify the kind of liquid in which 
they were drowned, and a_ similar 
dismissal of the indictment of a hitch- 
hiker for stomping a motorist to death 
which failed to state that the murderer 
used his feet “with his shoes on”. The 
confidence of the layman in the admin- 
istration of justice obviously is shaken 
when learning of such hair-splitting 
rulings. 

The distinguished Judge Learned 
Hand expressed a realistic approach 
when he stated, “Our dangers do not 
lie in too little tenderness to the 
accused. Our procedure has been al- 
ways haunted by the ghost of the in- 
nocent man convicted. It is an unreal 
dream. What we need to fear is the 
archaic formalism and the watery 
sentiment that obstructs, delays, and 
defeats the prosecution of crime.” 

Warren E. Burger, Judge of the 
United States Court of Appeals for the 
District of Columbia Circuit, in April, 
1957, found cause to warn of what he 
considers an unfortunate trend 
of judicial decisions . . . which strain 
and stretch to give the guilty, not the 
same, but vastly more protection than 
the law-abiding citizen”. 

The late Justice Benjamin N. Car- 
dozo of the United States Supreme 
Court so aptly stated, “But justice. 
though due to the accused, is due to 
the accuser also. The concept of fair- 
ness must not be strained till it is 
narrowed to a filament. We are to 
keep the balance true.” 


When mere technicalities of pro- 
cedure are magnified out of propor- 
tion to their actual function in the 
judicial process, justice is not served. 
The tendency to accentuate procedural 
detail in legal decisions has enabled 
lawbreakers to exploit technicalities 
and loopholes in the law to defeat the 
ends of justice. 

One of the most vital of court re- 
sponsibilities is to provide definite 
decisions on cases affecting individual 
rights. Law enforcement faces the 
daily task of protecting society while 
observing the rights of the individual. 
Such procedures as arrests, arraign- 


ments, searches and seizures, confes- 
sions, interrogations, and the collection 
of evidence are vital to effective law 
enforcement. At the same time, these 
procedures touch upon __ individual 
rights and must be accomplished with 
strict adherence to constitutional 
limitations in order to protect our 
freedom under law. There is no easy 
solution to this problem. There can 
be no handy yardstick which the 
courts can provide. But, the courts can, 
by realistic comprehension of these 
crucial points, attempt to spell out as 
definitively and consistently as possible 
the limits within which law enforce- 
ment can operate without impinging 
unlawfully on individual freedom. 

Freedom under law cannot be main- 
tained without the ultimate safeguards 
provided by the courts. It also cannot 
be maintained without the faith of our 
laymen in our court procedures and 
decisions. To our laymen, therefore, 
it is essential that the courts continue 
to function in a free environment in 
order to fulfill their responsibilities to 
the citizens they serve. The preserva- 
tion of our heritage of freedom de- 
pends upon this cornerstone of our 
democracy. 

Time alone will tell whether or 
not this cornerstone will remain intact 
in the future. The future is the realm 
of the unknown for all of us. As we 
stand today upon its threshold we 
feel the powerful pull of this unknown, 
the awareness of its dangers and the 
stirring demands of its lofty peaks as 
yet unscaled in the social relations of 
man. On charting our course we find 
a number of complex problems facing 
both the legal profession and the 
layman: 

Lawlessness, to be met with in- 
telligent and resolute action. 

Juvenile crime. which calls for the 
deepest understanding, discipline, and 
self-sacrifice in all of our local com- 
munities. 

Law interpretations, which require 
the immediate attention of our most 
brilliant legal minds. 

Judicial administration, which needs 
discernment, judgment and maturity 
for the solution of its problems. 

World Communism, which must be 


(Continued on page 1166) 
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Professional Responsibility: 





Report of the Joint Conference 


The Joint Conference on Professional Responsibility was established in 
1952 by the American Bar Association and the Association of American 
Law Schools. At the first meeting of the Conference the general problem 
discussed was that of bringing home to the law student, the lawyer and the 
public an understanding of the nature of the lawyer's professional responsi- 
bilities. All present considered that the chief obstacle to the success of 
this undertaking lay in “the adversary system”. Those who had attempted 
to arrange conferences on professional ethics between lawyers, on the one 
side, and philosophers and theologians, on the other, observed that com- 
munication broke down at this point. Similarly, those who had attempted 
to teach ethical principles to law students found that the students were 
uneasy about the adversary system, some thinking of it as an unwholesome 
compromise with the combativeness of human nature, others vaguely ap- 
proving of it but disturbed by their inability to articulate its proper limits. 
Finally, it was observed that the legal profession is itself generally not very 
philosophic about this issue. Confronted by the layman’s charge that he is 
nething but a hired brain and voice, the lawyer often finds it difficult to 
convey an insight into the value of the adversary system or an under- 
standing of the tacit restraints with which it is infused. 

Accordingly, it was decided that the first need was for a reasoned state- 
ment of the lawyer’s responsibilities, set in the context of the adversary 
system. The statement printed below is intended to meet that need. It is 
not expected that all lawyers will agree with very detail of the statement, 
particularly in matters of emphasis. It was considered, however, that the 
statement would largely fail of its purpose if it were confined to generalities 
too broad to elicit dissent, but, by the same token, too broad to sharpen 
insight or to stimulate useful discussion. 

The Conference would welcome proposals as to ways in which its state- 
ment may be put to use. It would also be grateful for suggestions of further 
steps that may be taken to convey to students, laymen and lawyers a better 
understanding of the role played by the profession and of the restraints 
inherent in that role. 

Lon L. FULLER 

Joun D. RANDALL 
Co-Chairmen of the 
Joint Conference on 

Professional Responsibility 





1. 


undertakes the practice of a profession 

A profession to be worthy of the cannot rest content with the faithful 
name must inculcate in its members a_ discharge of duties assigned to him by 
strong sense of the special obligations others. His work must find its direc- 


that attach to their calling. One who 


tion within a larger frame. All that he 


does must evidence a dedication, not 
merely to a specific assignment, but to 
the enduring ideals of his vocation. 
Only such a dedication will enable him 
to reconcile fidelity to those he serves 
with an equal fidelity to an office that 
must at all times rise above the in- 
volvements of immediate interest. 

The legal profession has its tradi- 
tional standards of conduct, its codified 
Canons of Ethics. The lawyer must 
know and respect these rules estab- 
lished for the conduct of his profes- 
sional life. At the same time he must 
realize that a letter-bound observance 
of the Canons is not equivalent to the 
practice of professional responsibility. 

A true sense of professional respon- 
sibility must derive from an under- 
standing of the reasons that lie back of 
specific restraints, such as those em- 
bodied in the Canons. The grounds for 
the lawyer’s peculiar obligations are 
to be found in the nature of his calling. 
The lawyer who seeks a clear under- 
standing of his duties will be led to 
reflect on the special services his pro- 
fession renders to society and the serv- 
ices it might render if its full capacities 
were realized. When the lawyer fully 
understands the nature of his office, he 
will then discern what restraints are 
necessary to keep that office wholesome 
and effective. 

Under the conditions of modern 
practice it is peculiarly necessary that 
the lawyer should understand, not 
merely the established standards of 
professional conduct, but the reasons 
underlying these standards. Today the 
lawyer plays a changing and increas- 
ingly varied role. In many developing 
fields the precise contribution of the 
legal profession is as yet undefined. In 
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these areas the lawyer who determines 


what his own contribution shall be is 
at the same time helping to shape the 
future role of the profession itself. In 
the duties that the lawyer must now 
undertake, the inherited traditions of 
the Bar often yield but an indirect 
guidance. Principles of conduct ap- 
plicable to appearance in open court 
do not, for example, resolve the issues 
confronting the lawyer who must as- 
sume the delicate task of mediating 
among opposing interests. Where the 
lawyer’s work is of sufficient public 
concern to become newsworthy, his 
audience is today often vastly ex- 
panded, while at the same time the 
issues in controversy are less readily 
understood than formerly. While per- 
formance under public scrutiny may at 
times reinforce the sense of profes- 
sional obligation, it may also create 
grave temptations to unprofessional 
conduct. 

For all these reasons the lawyer 
stands today in special need of a clear 
understanding of his obligations and 
of the vital connection between those 
obligations and the role his profession 
plays in society. 


Il. 


In modern society the legal profes- 
sion may be said to perform three 
major services. The ‘most obvious of 
these relates to the lawyer’s role as 
advocate and counselor. The second 
has to do with the lawyer as one who 
designs a framework that will give 
form and 
effort. 


particular clients, but to the public as 


direction to collaborative 


His third service runs not to 


a whole. 
a 


The Lawyer’s Service in the 
Administration and 
Development of the Law 


The Lawyer’s Role as 
Advocate in Open Court 

The lawyer appearing as an advo- 
cate before a tribunal presents, as per- 
suasively as he can, the facts and the 
law of the case as seen from the stand- 
point of his client’s interest. It is es- 
sential that both the lawyer and the 
public understand clearly the nature of 
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the role thus discharged. Such an un- 
derstanding is required not only to 
appreciate the need for an adversary 
presentation of issues, but also in order 
to perceive truly the limits partisan 
advocacy must impose on itself if it is 
to remain wholesome and useful. 

In a very real sense it may be said 
that the integrity of the adjudicative 
process itself depends upon the partici- 
pation of the advocate. This becomes 
apparent when we contemplate the na- 
ture of the task assumed by any arbiter 
who attempts to decide a dispute with- 
out the aid of partisan advocacy. 

Such an arbiter must undertake, not 
only the role of judge, but that of 
representative for both of the litigants. 
Each of these roles must be played to 
the full without being muted by quali- 
fications derived from the others. 
When he is developing for each side 
the most effective statement of its case, 
the arbiter must put aside his neutrality 
and permit himself to be moved by a 
sympathetic identification sufficiently 
intense to mind all 
that it is capable of giving,—in anal- 


draw from his 


ysis, patience and creative power. 


When he resumes his neutral posi- 
tion, he with 
distrust the fruits of this identification 


must be able to view 


and be ready to reject the products of 
his own best mental efforts. The diffi- 
culties of this undertaking are obvious. 
If it is true that a man in his time 
must play many parts, it is scarcely 
given to him to play them all at once. 

It is small wonder, then, that failure 
generally attends the attempt to dis- 
with the distinct tradi- 
tionally implied in adjudication. What 
generally occurs in practice is that at 


pense roles 


some early point a familiar pattern 
will seem to emerge from the evidence; 
an accustomed label is waiting for the 
and, without further 


proofs, this label is promptly assigned 


case awaiting 
to it. It is a mistake to suppose that 
this premature cataloguing must neces- 
sarily result from impatience, prejudice 
or mental sloth. Often it proceeds from 
a very understandable desire to bring 
the hearing into some order and co- 
herence, for without some tentative 
theory of the case there is no standard 
of relevance by which testimony may 


be measured. But what starts as a 


preliminary diagnosis designed to di- 
rect the inquiry tends, quickly and im- 
perceptibly, to become a fixed conclu- 
sion, as all that confirms the diagnosis 
makes a strong imprint on the mind, 
that 
received with diverted attention. 


while all runs counter to it is 


An adversary presentation seems the 
only effective means for combatting 
this natural human tendency to judge 
too swiftly in terms of the familiar that 
The 


arguments of counsel hold the case, as 


which is not yet fully known. 
it were, in suspension between two 
opposing interpretations of it. While 
the proper classification of the case is 
thus kept unresolved, there is time to 
explore all of its peculiarities and 
nuances. 

These are the contributions made by 
partisan advocacy during the public 
hearing of the cause. When we take 
into account the preparations that must 
precede the hearing, the essential qual- 
ity of the advocate’s contribution be- 
comes even more apparent. Preceding 
the hearing, inquiries must be insti- 
tuted to determine what facts can be 
proved or seem sufficiently established 
to warrant a formal test of their truth 
during the hearing. There must also 
be a preliminary analysis of the issues, 
so that the hearing may have form and 
direction. These preparatory measures 
are indispensable whether or not the 
parties involved in the controversy are 
represented by advocates. 

Where that representation is present 
there is an obvious advantage in the 
fact that the area of dispute may be 
greatly reduced by an exchange of 
written pleadings or by stipulations of 
counsel. Without the participation of 
someone who can act responsibly for 
each of the parties, this essential nar- 
rowing of the issues becomes impos- 
sible. But here again the true signifi- 
cance of partisan advocacy lies deeper. 
touching once more the integrity of 
the adjudicative process itself. It is 
only through the advocate’s participa- 
tion that the hearing may remain in 
fact what it purports to be in theory: a 
public trial of the facts and issues. 
Each advocate comes to the hearing 
prepared to present his proofs and 
arguments, knowing at the same time 
that his arguments may fail to per- 
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suade and that his proofs may be re- 
jected as inadequate. It is a part of 
his role to absorb these possible disap- 
pointments. The deciding tribunal, on 
the other hand, comes to the hearing 
uncommitted. It has not represented 
to the public that any fact can be 
proved, that any argument is sound, or 
that any particular way of stating a 
litigant’s case is the most effective ex- 
pression of its merits. 

The matter assumes a very different 
aspect when the deciding tribunal is 
compelled to take into its own hands 
the preparations that must precede the 
public hearing. In such a case the 
tribunal cannot truly be said to come 
to the hearing uncommitted, for it has 
itself appointed the channels along 
which the public inquiry is to run. If 
an unexpected turn in the testimony 
reveals a miscalculation in the design 
of these channels, there is no advocate 
to absorb the blame. The deciding 
tribunal is under a strong temptation 
to keep the hearing moving within the 
boundaries originally set for it. The 
result may be that the hearing loses 
its character as an open trial of the 
facts and issues, and becomes instead a 
ritual designed to provide public con- 
firmation for what the tribunal con- 
siders it has already established in 
private. When this occurs adjudication 
acquires the taint affecting all institu- 
tions that become subject to manipula- 
tion, presenting one aspect to the pub- 
lic, another to knowing participants. 

These, then, are the reasons for be- 
lieving that partisan advocacy plays a 
vital and essential role in one of the 
most fundamental procedures of a 
democratic society. But if we were to 
put all of these detailed considerations 
to one side, we should still be con- 
fronted by the fact that, in whatever 
form adjudication may appear, the ex- 
perienced judge or arbitrator desires 
and actively seeks to obtain an ad- 
versary presentation of the issues. Only 
when he has had the benefit of intel- 
ligent and vigorous advocacy on both 
sides can he feel fully confident of his 
decision. 

Viewed in this light, the role of the 
lawyer as a partisan advocate appears 


not as a regrettable necessity, but as 


an indispensable part of a larger or- 


dering of affairs. The institution of 
advocacy is not a concession to the 
frailties of human nature, but an ex- 
pression of human insight in the de- 
sign of a social framework within 
which man’s capacity for impartial 
judgment can attain its fullest realiza- 
tion. 

When advocacy is thus viewed, it 
becomes clear by what principle limits 
must be set to partisanship. The ad- 
vocate plays his role well when zeal 
for his client’s cause promotes a wise 
and informed decision of the case. He 
plays his role badly, and _trespasses 
against the obligations of professional 
responsibility, when his desire to win 
leads him to muddy the headwaters 
of decision, when, instead of lending 
a needed perspective to the contro- 
versy, he distorts and obscures its true 
nature. 


The Lawyer’s Role 
as Counselor 

Vital as is the lawyer’s role in ad- 
judication, it should not be thought 
that it is only as an advocate pleading 
in open court that he contributes to the 
administration of the law. The most 
effective realization of the law’s aims 
often takes place in the attorney’s 
office, where litigation is forestalled 
by anticipating its outcome, where the 
lawyer’s quiet counsel takes the place 
of public force. Contrary to popular 
belief, the compliance with the law 
thus brought about is not generally 
lip-serving and narrow, for by remind- 
ing him of its long-run costs the law- 
yer often deters his client from a 
course of conduct technically permis- 
sible under existing law, though in- 
consistent with its underlying spirit 
and purpose. 

Although the lawyer serves the ad- 
ministration of justice indispensably 
both as advocate and as office counse- 
lor, the demands imposed on him by 
these two roles must be sharply dis- 
tinguished. The man who has been 
called into court to answer for his own 
actions is entitled to a fair hearing. 
Partisan advocacy plays its essential 
part in such a hearing 


g, and the lawyer 
pleading his client’s case may proper- 
ly present it in the most favorable 
y | 


light. A similar resolution of doubts in 


Professional Responsibility 


one direction becomes inappropriate 
when the lawyer acts as counselor. The 
reasons that justify and even require 
partisan advocacy in the trial of a 
cause do not grant any license to the 
lawyer to participate as legal adviser 
in a line of conduct that is immoral, 
unfair, or of doubtful legality. In sav- 
ing himself from this unworthy in- 
volvement, the lawyer cannot be guided 
solely by an unreflective inner sense 
of good faith; he must be at pains to 
preserve a sufficient detachment from 
his client’s interests so that he remains 
capable of a sound and objective ap- 
praisal of the propriety of what his 


client proposes to do. 


2. 


The Lawyer as One Who 
Designs the Framework of 
Collaborative Effort 

In our society the great bulk of 
human relations are set, not by gov- 
ernmental decree, but by the voluntary 
Men 


come together to collaborate and to 


action of the affected parties. 


arrange their relations in many ways: 
by forming corporations, partnerships, 
labor unions, clubs and churches; by 
concluding contracts and leases; by 
entering a hundred other large and 
small transactions by which their rights 
and one another are 


duties toward 


defined. 

Successful voluntary collaboration 
usually requires for its guidance some- 
thing equivalent to a formal charter, 
defining the terms of the collaboration, 
anticipating and forfending against 
possible disputes, and generally pro- 
viding a framework for the parties’ 
future dealings. In our society the 
natural architect of this framework is 


the lawyer. 

This is obvious where the trans- 
actions or relationship proposed must 
be fitted into existing law, either to 
insure legal enforcement or in order 
not to trespass against legal prohibi- 
tions. But the lawyer is also apt to be 
called upon to draft the by-laws of a 
social club or the terms of an agree- 
ment known to be unenforceable be- 
cause cancelable by either party at any 
time. In these cases the lawyer func- 
tions, not as an expert in the rules of 
an existing government, but as one 
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Professional Responsibility 


who brings into existence a govern- 
ment for the regulation of the parties’ 
own relations. The skill thus exercised 
is essentially the saine as that involved 
constitutions and_ inter- 
The this 


skill enter in large measure into the 


in drafting 
national treaties. fruits of 
drafting of ordinary legal documents, 
though this fact is obscured by the 
mistaken notion that the lawyer’s only 
concern in such cases is with possible 
future litigation, it being forgotten that 
an important part of his task is to de- 
sign a framework of collaboration that 
will function in such a way that litiga- 
tion will not arise. 

As the examples just given have sug- 
gested, in devising charters of collabor- 
ative effort the lawyer often acts where 
all of the affected parties are present 
as participants. But the lawyer also 
performs a similar function in situa- 
tions where this is not so, as, for ex- 
ample, in planning estates and drafting 
wills. Here the instrument defining the 
terms of collaboration may affect per- 
sons not present and often not born. 
Yet here, too, the good lawyer does not 
serve merely as a legal conduit for his 
client’s desires, but as a wise counse- 
lor, experienced in the art of devising 
arrangements that will put in workable 
order the entangled afiairs and inter- 
ests of human beings. 


2 
0. 


The Lawyer’s Opportunities 
and Obligations of 
Public Service 


Private Practice as a 
Form of Public Service 

There is a sense in which the lawyer 
must keep his obligations of public 
service distinct from the involvements 
of his private practice. This line of 
separation is aptly illustrated by an 
incident in the life of Thomas Tal- 
fourd. As a barrister Talfourd had 
successfully represented a father in a 
suit over the custody of a child. Judg- 
ment for Talfourd’s client was based 
on his superior legal right, though the 
court recognized in the case at bar 
that the mother had a stronger moral 
claim to custody than the father. 
Having thus encountered in the course 
of his practice an injustice in the law 
as then applied by the courts, Talfourd 
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later as a member of Parliament 
secured the enactment of a statute that 
would make impossible a repetition of 
the result his own advocacy had he!ped 
to bring about. Here the line is clearly 
drawn between the obligation of the 
advocate and the obligation of the 


public servant. 
Yet in another Talfourd’s 


devotion to public service grew out of 


sense, 


his own enlightened view of his role 


as an advocate. It is impossible to 
imagine a lawyer who was narrow, 
crafty, quibbling or ungenerous in his 
private practice having the conception 
of public responsibility displayed by 
Talfourd. A sure sense of the broader 
obligations of the legal profession 
must have its roots in the lawyer’s 
own practice. His public service must 


begin at home. 


Private practice is a form of public 
service when it is conducted with an 
appreciation of, and a respect for, the 
larger framework of government of 
which it forms a part, including under 
the term government those voluntary 
forms of self-regulation already dis- 
cussed in this statement. It is within 
this larger framework that the lawyer 
must seek the answer to what he must 
do, the limits of what he may do. 


Thus, partisan advocacy is a form 
of public service so long as it aids the 
process of adjudication; it ceases to 
be when it hinders that process, when 
it misleads, distorts and obfuscates, 
when it renders the task of the deciding 
tribunal not easier, but more difficult. 
Judges are inevitably the mirrors of 
the Bar practicing before them; they 
can with difficulty rise above the 
sources on which they must depend in 
reaching their decision. The primary 
responsibility for preserving adjudi- 
cation as a meaningful and useful 
social institution rests ultimately with 
the practicing legal profession. 

Where the lawyer serves as negoti- 
ator and draftsman, he advances the 
public interest when he facilitates the 
processes of voluntary  self-govern- 
ment; he works against the public 
interest when he obstructs the channels 
of collaborative effort, when he seeks 
petty advantages to the detriment of 
which he 


the larger processes in 


participates. 


Private legal practice, properly pur- 
sued, is, then, itself a public service. 
This 


sense of complacency in the lawyer, 


reflection should not induce a 
nor lead him to disparage those forms 
of public service that fall outside the 
normal practice of law. On the con- 
trary, a proper sense of the signifi- 
cance of his role as the representative 
of private clients will almost inevitably 
lead the lawyer into broader fields of 
public service. 


The Lawyer as a 
Guardian of Due Process 

The lawyer’s highest loyalty is at the 
same time the most intangible. It is 
a loyalty that runs, not to persons, but 
The 


lawyer’s role imposes on him a trustee- 


to procedures and_ institutions. 
ship for the integrity of those funda- 
mental processes of government and 
self-government upon which the suc- 
cessful functioning of 


our society 


depends. 


All institutions. however sound in 
purpose, present temptations to inter- 
ested exploitation, to abusive short 
cuts, to corroding misinterpretations. 
The forms of democracy may be ob- 
served while means are found to cir- 
cumvent inconvenient consequences 
resulting from a compliance with those 
forms. A lawyer recreant to his re- 
sponsibilities can so disrupt the hear- 
ing of a cause as to undermine those 
rational foundations without which an 
adversary proceeding loses its mean- 


Everyw! 


ing and its justification. rere 
democratic and constitutional govern- 
ment is tragically dependent on vo.un- 
tary and understanding co-operation 
in the maintenance of its fundamental 
processes and forms. 

It is the lawyer's duty to preserve 
and advance this indispensable co- 
operation by keeping alive the willing- 
ness to engage in it and by imparting 
the understanding necessary to give it 
direction and effectiveness. This is a 
duty that attaches not only to his pri- 
vate practice, but to his relations with 
the public. In this matter he is not 
entitled to take public opinion as a 
datum by which to orient and justify 
his actions. He has an affirmative duty 
to help shape the growth and develop- 


(Continued on page 1216) 
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An Experiment in Indoctrination: 


The New Lawyer in a Large Law Office 


by Theodore Voorhees + of the Pennsylvania Bar (Philadelphia) 


Mr. Voorhees explains in this article a new method that his firm is 


using to indoctrinate newly admitted young lawyers into the routine of 


the office. The plan seeks to give the young associate a broad contact with 


all the types of problems in the firm’s practice and avoid the possibility 


that he will become attached to one department and so specialize pre- 


maturely. 





There is room for a difference of 
opinion as to the appropriate time 
when a young lawyer should start to 
specialize. With reference to the prac- 
tice in his own office, one of the largest 
in New York, Harrison Tweed recently 


wrote to me: 


I am afraid that instinctively and for 
a good many years I have worried less 
about giving the young men in our 
office general experience than some of 
the others have and that in a vague 
way I have thought that a young lawyer 
gets ahead faster the sooner he gets 
into a particular field to which he 
is congenial. But the overwhelming 
majority disagree with me. 


When a young lawyer is taken into 
a small firm or is employed by an 
attorney who has no associates, his first 
year of actual practice is likely to be 
as broad, or as narrow, as the practice 
of the attorney who employs him. The 
older lawyer may try to diversify the 
work of the new apprentice and during 
his first year, there probably will not 
be too much talk of specialization, pro- 
viding, of course, that the employer 
himself is not wholly engaged in a 


specialized practice. 


Large offices, on the other hand, are 
becoming more and more departmenta- 
lized and the new lawyers entering their 
portals are conscious from the start of 
the emphasis on specialized training. 
Even though it may not be the practice 
of a particular office to assign a new 
man to a single department on the day 
find himself 


working for a considerable period of 


of his arrival, he may 


time for a lawyer who is specializing 
in one or another narrow branch of 
the law, and before he may realize it, 
a specialist he will have become. And 
that will be a great pity because no 
lawyer should undertake a speciality 
until he has spent some time in general 
practice. He should have some actual 
practice in court and should gain some 
experience in corporation law, estate 
work, tax law, conveyancing and labor 
law, before he settles down in a single 
field. Whichever branch of the law he 
eventually chooses, both he and his 
firm will benefit if he has been given 
the opportunity to try his hand in all 
the activities of the firm. 

With some such thought in mind, it 
has been the policy in most large offices 
to give the newcomer a year or two of 


indoctrination without assigning him 
to a particular department, and a de- 
termined effort is generally made to 
diversify his experience during that 
period. A number of methods of ac- 
complishing that diversification have 
been attempted in the large offices of 
New York and elsewhere. 


One Solution... 
A “Pool” of New Men 

One way has been to put the new- 
comers in a pool and, when one of 
the older lawyers makes a request for 
assistance, to assign the work to the 
first man who is available to do it. In 
order to avoid too much specialization 
during the period of indoctrination the 
law offices which have adopted the 
pool system generally confine the work 
of their new lawyers to the looking up 
of law and the writing of memoranda. 
The avoidance of immediate specializa- 
tion is also accomplished if the older 
men are not allowed to attach the new- 
comers to them in the handling of 
particular cases. 

A different method, which is used 
by other offices, is to assign each new 
man to an older lawyer for the han- 
dling of a particular matter and to 
transfer him to another lawyer upon 
Providing that the 
cases to which he is assigned are not 


its completion. 


too complex and do not last too long, 
a good deal of ground can be covered 
by this system, though there is always 
the danger that the new lawyer may 
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find himself permanently annexed by 
the first man for whom he does satis- 
factory work. If he does an outstand- 
ing job in the preparation of a note 
agreement, all future note agreements 
may tend to gravitate in his direction. 
Prior to last year, our office, which 
contained forty-five lawyers, had fol- 
lowed a somewhat different practice. 
We are divided into four departiments: 
business law, taxation, fiduciary and 
litigation. (As a matter of convenience, 
all financing, real estate and partner- 
ship questions are handled in our 
business department; labor matters fall 
in with litigation.) We arranged that 
each new man who joined the office 
should rotate among the four, spending 
anywhere from three to nine months in 
each. That system did not work to our 
entire satisfaction, however, since the 
new men would no sooner begin to 
become useful in one department than 
they would be obliged to move on to 
another. This resulted in a reluctance 
on the part of the departments to re- 
lease associates when their specified 
tour of duty ended and occasionally 
such tours lasted considerably longer 
than anticipated. On the other hand, if 
the tour of duty ended on schedule, 
the associate might depart having re- 
ceived little more than a clue as to the 
nature of that particular field of law. 
In the summer of 1956, we deter- 
mined to try out a new plan. Instead 
of taking on three or four new men in 
the fall, as had been our practice in 
the past, we had hired eight new men 
and had rejected with some reluctance 
the temptation of permanently assign- 
ing them to one or another of our 
four departments. Instead, we created 
a new department for the eight new 
associates and directed one partner and 
three of the older associates to provide 
general supervision of their work. 


Our four departments were called 
upon to make a list of the basic tasks 
which form the daily work of their 
members. Each new associate on his 
arrival was given the composite list 
and told that it was our objective to 
give him an opportunity to work on 
every item of the list. Assignment to 
a department for specialization was to 
be postponed until the men had had a 
well rounded experience in all of the 
work of the office. 


The New Lawyer in a Large Law Oilice 
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The mechanics of our new system 
was worked out as follows. Normally, 
each new matter coming into the office 
was reported to the chairman of the 
appropriate department and a partner 
and an older associate were assigned 
to it. (Regardless of whether the bulk 
of the work was to be performed by 
the partner or the associate or by both 
of them together, the partner bore the 
responsibility for the satisfactory qual- 
ity of the work.) With the formation 
of our new associates’ department, it 
became the duty of the older associate 
to report each new matter which he 
handled to the supervisory committee 
of the new associates’ department. The 
latter thereupon assigned a new asso- 
ciate to assist the older associate on 
that particular piece of work. The ex- 
tent of the new associate’s participation 
(i.e., whether he should do the whole 
job or merely look up the law) was 
determined by the older associate, but 
in any case, the latter supervised his 
junior’s work and assumed full re- 
sponsibility for the end product. Work 
was assigned to our new men in no 
other way but since our older associ- 
ates, generally speaking, were very 
busy, the newcomers found themselves 
performing all kinds of tasks and being 


given considerable responsibility. 


The New Program ... 
Efficient, Inexpensive 
Theoretically, our system led to the 
assignment of three men (a partner 
and two associates) to every case, but 
in actual practice it did not lead to the 
duplication of effort which the paper 
set-up would seem to suggest. The older 
men would carefully delineate the 
realm of the youngers’ activities and 
prevent a waste of effort as far as 
possible. As in the case of any work 
performed by a green lawyer, some of 
the time which the new men chalked 
up was devoted purely to “learning 
the ropes” and could not properly be 
considered when the client was billed. 
The supervisory committee kept close 
watch on the time records of the new 
associates’ department and every effort 
was made to avoid allowing the finan- 
cial burden of our training program 
to be transferred to the clientele of the 





Theodore Voorhees was educated 


at St. Paul’s School, Concord, New 
Hampshire, Harvard University (A. 
B. 1926), and the University of 
Pennsylvania (LL.B. 1929). Admit- 
ted to the Pennsylvania Bar in 1929, 
he practices in Philadelphia. He 
Association’s 


Referral 


was Chairman of the 
Committee on Lawyer 
Service from 1952 to 1954. 





firm. However, we did not find the 
program expensive or inefficient. Only 
about 20 per cent of the new associates’ 
time devoted to legal matters was 
written off as a charge to the training 
program. 

We recognize, of course, that in a 
specialized law office the most efficient 
system is to assign a new matter to a 
man who has already learned how to 
perform the required task, yet we con- 
sciously ran our training program in 
the diametrically opposite direction. 
When a new associate had once tried 
his hand at answering interrogatories 
or drafting a deed of trust, every effort 
was made to assign the next inter- 
rogatories or deed to someone who had 
not yet tackled them. Again, where in 
years past our new men had concen- 
trated all their efforts for months at a 
time on work of a single department, 
we made a serious effort to assign work 
from all our departments to each of 
the new associates all the time. Thus, 
a new man might be working on an 
estate tax problem, a Federal Employ- 
ers’ Liability Act case, the drafting of 
a partnership agreement and the in- 
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corporation of a non-profit corporation, 





all within the course of a relatively few tory of our firm, 


days. In effect, his indoctrination into curricular 
the practice of law was quite similar 
to that of the older lawyer in our 
office, who started out thirty-five years 
ago with a little of everything and no 
suggestion of specialization. However, 
there were two important differences. — selves. 
First, the far broader practice of our 
office today presented our new man_ entire success. 
with a much greater variety of work 
than had been available at an earlier 
day. Secondly, through the controlling 
of the assignments of the work, each performed 
man was able to gain experience in 
almost all the typical jobs performed 
for our clients. 

We held an hour-long meeting of 
our new associates’ department nce a 
week. After a quick review of the work 
load of each one, a partner or older 
associate addressed them on the work 
in which he specialized. The speakers 
endeavored to confine their talks to a 
half hour in order to leave time for 
a discussion period. We added talks on 


The Lawyer’s Ten Commandments 

1. To thine ownself be true. It must follow as the night 
the day you will be honorable and decent in all your 
private and professional relationships. 

2. Exhibit ever the highest respect to the court. Even if 
you disagree as you frequently must with its conclusions, 
learn how to disagree without being disagreeable. Respect- 
fully insist the court treat you reciprocally and in kind. A 
lawyer who surrenders his self-respect cannot be an effec- 
tive officer of the court. 

3. A lawyer’s duty is to present to the court the true 
facts in each case, This does not mean the lawyer assists 
in making or modifying evidence to suit the exigencies of 
his client’s cause. Nor will the lawyer tender testimony 
which he justifiably believes is specious, false, fictitious or 
contrived, no matter how much the client demands it. 

4. The keystone of the relationship of client and lawyer 
is: The lawyer must hold inviolate all secrets entrusted to 
him by client, no matter how heinous or criminal. A lawyer 
cannot reveal any confidence of a client unless the law 
requires it, 

5. The lawyer must continue to keep abreast of all new 
statutes, decisions and practices in his profession. The 
lawyer continues to study law every day of his life. That 
he has shut the doors of law school on graduation does not 
mean he has shut his mind to learning. 

6. The lawyer must merit the confidence of the courts 
and the public. His loyalty, devotion and service must be 
rendered client always. Once he has appeared for a client 
he must never neglect him. Even if he wishes to discon- 


such subjects as legal ethics, the his- 
its clientele, extra 
activities, 
habits and the like. We found that these 
informal talks provided a good method 
of bringing together the new and older 
members of the office and encouraged 
the new men to speak up for them- 


In operation, our plan proved an 
Before the end of a 
year, the new associates had checked 
off on their lists a substantial number 
of our “basic tasks” and each man had 
highly diversified 
They had all had a fair opportunity to 
look over, and try their hands in, the 
practice of our four departments, and 
we found them ready to indicate their 
choice as to the type of work in which 
they wished to specialize. Under our 
earlier system it generally took two or 
three years before a man was in a 
position to settle down in one field on 
a permanent basis. 
year under our new system, all of the 
men were assigned to departments, and 
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while the assignments are not neces- 
sarily permanent, we believe that there 
good working | is a fair likelihood that most if not all 
of the men will stick with their new 
posts. 

The system was much liked by the 
men themselves. They found that the 
variety of their work compared favor- 
ably with that of their contemporaries 
who had entered offices which followed 
a more hit-or-miss method of assigning 
work. Above all, they acquired con- 
fidence and an ability to handle matters 
which when first met were strange, if 
work. not entirely unfamiliar, to them. In 
the opinion of the firm we have de- 
veloped a plan which carries the new 
men on to a point of real usefulness in 
a minimum length of time. But even 
more important we believe to be the 
broad experience which they have ob- 
tained in general practice. This, we are 
confident, will stand them in good 
Within the first stead when they concentrate their 
efforts in their chosen field of spe- 


cialization. 


tinue his services because a client commands him to act 
improperly, he can only withdraw after adequate notice 
and in such manner that client’s rights will not be preju- 
diced. 

7. Be always scrupulously fair with the court. While you 
are not required to present cases favorable to your ad- 
versary’s position, it frequently will facilitate the court’s 
work if you present all the cases you have found on both 
sides for his consideration, 


8. Above all, a lawyer must be a man of integrity whom 
his community respects and who strives to be a leader of 
men in attempting to establish the righteousness of just 
causes. That espousing certain rights may be unpopular at 
the moment, should not deter the lawyer in pursuing his 
solemn duty to establish those rights. 

9. A lawyer shall not solicit cases, directly or indirectly. 
When he appears for a client he impliedly sponsors his 
cause and holds out to the world his public belief that chent is 
entitled to remedial aid at the hands of the court for unjust 
treatment. Though every litigant, no matter how low is 
entitled to counsel, the real lawyer sponsors only those 
causes in which he genuinely believes after deliberate and 
careful consideration. 

10. A lawyer like others is judged by the company he 
keeps. The lawyer should be circumspect in choosing his 
companions. Though he need not be monk-like and refrain 
from all temptations, the lawyer should eschew public dis- 
play of human weakness, foibles and peccadilloes. 

A. S, CUTLER 


New York, New York 
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The Law and the Layman 


(Continued from page 1158 


combated by a reaffirmation of the 
positive, creative, dynamic, and dem- 
ocratic concepts rooted in the rule 
of law and in the inherent dignity and 
preciousness of every human being. 
This is what our nation faces in the 
future—a nation which has been, since 
its inception, a beacon for the oppressed 


peoples of the world who are still 
struggling heroically to achieve free- 
dom. Will we continue to be a beacon 
to these people? Will we light the way 
to freedom, security and peace under 
law for all mankind? These questions 
constitute the major challenge of our 
time. 

To meet this challenge no confused, 
hesitant, indifferent and half-apologetic 
actions on our part will suffice. To 
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meet this challenge we must have 
clarity of thought, dedication, con- 
fidence and positive actions. These can 
be achieved by deepening our con- 
victions in, and by applying effectively 
to this nation, the imperishable 
religious and moral values of western 


which 


fertile source of both our law and our 


civilization remain a_ living, 


justice. 
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In a Shrunken World: 


The Unimportance of Differences 


by Arthur Kelly, Q.C. © President of The Canadian Bar Association 


In his address before the Assembly of the American Bar Association in 
Los Angeles last August, President Kelly of The Canadian Bar Association 
stressed the need for mutual understanding in a world whose time and 
distance barriers have shrunk beyond the imagination of our grandfathers. 
We pay too much attention to superficial differences, he declared, and thus 
blind ourselves to the basic similarities that should draw us together. 





The Associations in which you and I 
have the privilege of membership have 
performed two outstanding services, 
both of particular advantage to the 
public, both providing a practical refu- 
tation of the all-too-common opinion 
that the members of the legal profes- 
sion act only in the promotion of their 
purely personal interests. The Ameri- 
can Bar Association in this country 
and The Canadian Bar Association in 
Canada have engendered an awareness 
of the duty of each lawyer to improve 
his knowledge and skill in subjects 
pertaining to the matters in which he 
serves his clients and, in order that 
opportunities for professional self-im- 
provement may not be lacking, have 
by their programs made available in- 
formation on, and instruction in a 
broad range of topics. 

But of infinitely more importance 
under present-day conditions, although 
undoubtedly less appreciated, has been 
their genius for developing in their 
members an attitude of corporate re- 
sponsibility for the excellence of the 
laws under which the people live and 
by which they are governed, and for 


the efficiency of, and improvement in 


the machinery for the administration 
of justice. 

Added to the daily task of meeting 
the exacting requirements of clients, to 
say nothing of the exigencies of staff, 
landlord and tax collector, this self- 
imposed burden has been one of not 
inconsiderable weight, withal it has 
been willingly and cheerfully assumed ; 
I would not want to create the impres- 
sion that the hours devoted to the 
service of the public and to his pro- 
fession in this manner are not some of 
the most satisfying and rewarding in a 
lawyer’s life 





nor would I suggest that 
we should feel any undue pride on this 
account—for what is being done is 
nothing beyond the proper work of 
our profession. 

But in the times in which we live 
this seems to be not enough to expect 
from those having the ability, the 
training, the tradition and the oppor- 
tunities of lawyers. 

The members of our profession have 
the potential for far greater accom- 
plishment, and it is because of my 
conviction that above and beyond any 
other group of people we are destined 


to play a part in shaping the world of 


the future that I propose to suggest 
that a sphere far more universal in its 
scope is the natural element of those 
trained in the law. 

To future generations looking back 
at the middle years of the twentieth 
century, one of the great tragedies of 
this age will be the growth of misun- 
derstanding amongst the peoples of the 
world at a time when, more than ever 
before, the need for closer relationship 
was urgent and the means of accom- 
plishing it near to our grasp. The ease 
and speed of transportation has made 
travel between the most distant parts 
of the world so frequent and rapid that 
space has been well-nigh eliminated— 
today our children consider as a week- 
end jaunt what to our parents would 
have been an excursion of some pro- 
portions and to our grandparents an 
expedition to be contemplated only un- 
der pressing compulsion. The com- 
munication of information, whether it 
be by the publication of the printed 
word, by the broadcasting of the 
spoken word, or by means of the most 
modern medium—television, has prac- 
tically annihilated distance so that 
events and movements on one side of 
the globe are known and seen on the 
other side within a matter of seconds. 
No longer can it be said that there is in 
any one place a dearth of information 
about any other place—the problem is 
rather one of selection, one of identify- 
ing the inaccurate and rejecting the 
misleading. 
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A Contracted World... 
The Dangers of Mistrust 
Despite this contraction of the earth, 
nations tend to grow farther apart: 
mistrust and suspicion on an_inter- 
national level are keeping the world in 
a state of armed preparedness where 
men of good will fear every idle word 
as the trigger which may set loose a 
holocaust of such magnitude as to 
bring about the end of our civilization. 
As far back as most of us living today 
can remember, international affairs 
have been marked by a series of crises 
distinguishable one from another only 
by their locale and the peoples in- 
volved, but indistinguishable in their 
effect on the maintenance of good will 
between nations and on the peace of 
mind of all humanity. Of the produc- 
tive capacity of every nation, a large 
proportion which otherwise could raise 
the standard of living and improve the 
facilities for education, has been di- 
verted to developing and manufactur- 
ing implements of destruction, each 
one more devastating than its prede- 
cessor, and the cost of defending our- 
selves against our fellow human beings 
has resulted in burdens of taxation 
which even in peace time approach a 
scale that is well-nigh confiscatory. 


In certain parts of the world, the 
ever-present proximity of hostilities 
may not have been unexpected—cen- 
turies of conflict have led to the ac- 
ceptance of periodic embroilments as 
the normal pattern, and little effect has 
hitherto outside the 
immediate locality concerned. But to 
an increasing degree, the seriousness 
of these 


been noticeable 


occurrences has intensified, 
and the extension of their influence 
beyond the actual areas involved has 
spread over larger sections of the 
globe. No part of the world has re- 
mained free from this infection. The 
situation has been aptly summed up 
by the Phi Delta Kappa when it said, 
“We find ourselves at mid-century, in 
a world that is like a drum—strike it 
and it 


anywhere resounds 


where.” 


every- 


Even in the two principal countries 
of this continent, where language and 
distance form no barrier, it is not un- 
noticeable. In our two nations—yours 
and mine—whose boast has been that 


The Unimportance of Differences 
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for over a century an international 


boundary three thousand miles in 
length has never seen mounted on 
either side a single hostile gun, save in 
the days of the Eighteenth Amendment 
when rum-running produced armament 
never before or since apparent; nations 
whose defense programs are inter-re- 
lated to the extent of integration, whose 
economic lives are interdependent, 
whose people have the same ethnic 
roots and have lived in the same at- 
mosphere of unprecedented prosperity ; 
nations upon whom in the process of 
the transfer of the center of the world 
to this continent has fallen the respon- 
sibility for the solution of the major 
problems of the world—in these two 
nations relations have deteriorated to 
such an extent that their improvement 
has become a matter of concern on 
both sides of the border: it has been 
seriously proposed by two congressmen 
of the United States, Representative 
Waine Hayes of Arkansas and Repre- 
sentative Frank Coffin of Maine, that 
there be constituted here a congres- 
sional committee to study relations be- 
tween the two countries, a suggestion 
which found a ready response from 
the Prime Minister of Canada, John 
Diefenbaker, who, speaking at Wes- 
leyan University in Connecticut, en- 
dorsed their proposal and suggested 
the appointment of a similar commit- 
tee by the Parliament of Canada for 
co-operation through the exchange of 
information and international view- 
points. More recently during the visit 
of President Eisenhower to the Cana- 
dian capital, the importance of this 
topic was emphasized by the inclusion 
of it in the discussions in which the 
heads of our two governments en- 
gaged. 

It is not beyond the realms of possi- 
bility that much of this mistrust has 
been inflamed by the subtle activities 
of those whose interests will not be 
served by the preservation of co-ordi- 
nated action of the democratic nations 
of North America, but even if this be 
so, we are the more to be blamed for 
allowing any such disturbances of the 
necessary co-operative action of our 
countries and more than ever are re- 
quired to initiate remedial action. 

It is axiomatic that to shape a course 
corrective of any condition, the first 





step is to seek the cause, not merely to 
catalogue the observable occurrences 
but, to use the analogy of medical re- 
search, to isolate the virus, to identify 
the germ, the symptoms of which form 
the visible evidence of the presence of 
irregularities. 


Misunderstanding .. . 
A Form of National Arrogance 


As will be disclosed by thoughtful 
examination of deteriorating interna- 
tional relations, the basis of all mis- 
understanding on this level is to be 
found in a form of arrogance, an atti- 
tude which demonstrates itself in the 
demeanor of one nation towards an- 
other and which seems to increase in 
its virulence corresponding to the de- 
gree by which one nation considers 
itself to be superior to another; the 
most apparent evidence of this feeling 
is the notion which grows up in a 
people that perfection in law, practice 
and custom lies only in that to which 
they are accustomed at home, and that 
everything elsewhere which is different 
must be inferior. Inherent in this atti- 
tude is a criticism of the things that 
are different and a well-intended but 
ill-received pressure to remove the dif- 
ferences; and often a_ not-too-well 
veiled suggestion that for co-operative 
action all divergences in law, custom 
and belief must be eliminated so that 


conformity may prevail. 

Perhaps it is a by-product of a 
great passion for industrial standard- 
ization—but it seems to be more primi- 
tive in its roots and to have antedated 
the advent of modern industrialization. 
Perhaps it is a carry-over of the days 
of conquest and colonization when the 
savages and the peoples of the frontier 
were the natural objects of the benevo- 
lent attention of the conquerors and 
people of the homeland—perhaps it is 
only a manifestation of a natural satis- 
faction with that which is customary 
and an unreadiness to admit any im- 
provement possible—but whatever the 
reason, its presence is a constant detri- 
ment to the improvement of mutual 
confidence between nations. 


Cultivating Tolerance .. . 
A Basis for Understanding 


The basis of understanding between 
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nations must be sought in the cultiva- 
tion of a tolerance which perseveres to 
find the basic similarities in national 
aspirations and which in the major 
fields of similarity of objectives will 
allow scope for adherence to individual 
differences. Coupled with wisdom and 
good will, informed opinion can then 
distinguish, beyond the disguise of a 
variety of methods, the underlying 
harmony of purpose. 

What is needed in this regard is the 
readiness and ability to recognize the 
identity which on the first view may 
have been obscured by the superficial 
differences of form, to recognize that 
the customs of others may be mani- 
festations of our own beliefs condi- 
tioned by circumstances which, while 
foreign to us, are real and existent to 
that other people. ; 

A few examples drawn from our two 
It is 
of little significance that you have a 


countries will serve to illustrate. 


President and we a Queen; it is of 
great importance that we both believe 
in democracy and in the supremacy of 
the rule of law; it is of comparative 
unimportance that you have a written 
constitution while we draw ours from 
the principles of the common law; it 
is essential to both of us that we recog- 
nize and support the right of independ- 
ent courts to pronounce an impartial 
interpretation of the constitution; it 
matters not that some of your judges 
are elected while all our judges are 
appointed; it matters a great deal that 
in both 
the independence and impartiality of 


our countries, we insist on 
judges and courts which are beyond 
the control of the Executive Branch of 
the Government. These examples could 
be multiplied, and to each of you will 
occur others where basic similarities are 
camouflaged by external differences. 
What I do want to emphasize is that 
in the field of international affairs so 
often unlikenesses in method are mis- 
taken for divergences in objectives, 
causing one nation to seek to force on 
another unimportant uniformity while 
overlooking the important areas of 
agreement. So often the pursuit of a 
nation’s own legitimate ends is mis- 
interpreted as allegiance to tenets ob- 
jectionable in themselves or as support 
of policies unacceptable to another. In 
many instances, the course of action of 


another country is judged by compar- 
ing it to that of our own without due 
allowance for the conditions and cir- 
cumstances prevailing at the scene. An 
otherwise friendly people may be an- 
tagonized by attributing to a purely 
domestic policy an unjustified inter- 
national significance. 

Thus rifts are developed in the re- 
lationship of peoples who should be 
friendly, and amicable co-operation is 
prevented from developing between 
countries which have no reason to 
proceed in diverse ways. 

Ignorance can multiply the proba- 
bilities of misunderstanding, but in- 
formation only is not sufficient to 
eradicate it without wisdom and good 
will. Even when the levels of education 
are high, where information and news 
of other countries are freely available, 
and where, as in this continent, there 
is enjoyed the highest standard of liv- 
ing ever known to man, it is undeni- 
able that the degree of understanding 
falls short of what could be wished. 

Our vision must not be allowed to 
differences; we 


find the 


areas of agreement, to discover what 


become clouded by 
must seek behind them to 
the other people are trying to accom- 
plish and perhaps to find eventually 
that their method is superior to ours, 
but always being ready to admit that 
their way of achieving a common end 
is the right one for them. 

What is required is temperate anal- 
ysis by informed minds to separate the 
essentials from the non-essentials, to 
eschew the misleading appearances of 
the formalities and to fasten on to the 
basic spheres where under varying ap- 
pearances may be found likenesses in 
objectives and purpose. 

In international affairs, as in per- 
sonal matters, by concentrating on the 
similarities and matters in which agree- 
ment can be established, it may be 
discovered that the points of apparent 
dissimilarity are not in reality matters 
of disagreement but merely divergent 
demonstrations of a basic concurrence, 
the acceptance of which presents no 
obstacle to a complete understanding 
of a common objective. 

In _ this, will 
process which is familiar to all who 


you recognize the 


follow the law as a profession, the 
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means by which members of our pro- 
fession daily achieve settlement of their 
clients’ grievances—for does not every 
lawyer endeavor to find whether he 
and his adversary have some common 
starting point, disregarding the dif- 
ferences until he has assessed the like- 
nesses ? 

A former Lord Chief Justice of 
England, Lord Hewart, in speaking of 
the function of the legal profession in 
its service to the public, said: 


It is for this reason that lawyers are 
of the first rank of the corps of inter- 
national diplomats. 


First, by training, lawyers are logi- 
cal, relying on the sound basis of 
firmly established principles and able 
to proceed from a knowledge of the 
views held by another to a comprehen- 
sive appreciation of the state of the 
mind which has induced those views. 
Second, they are able to appreciate the 
under which 
other peoples live, and by so doing 


constitutional climate 
they will know in advance the effect of 
proposals which embody customs or 
conduct foreign to the habits of other 
people. Third, they enjoy a kinship of 
the law, a feeling of fellowship, rooted 
in a common devotion to the ordering 
of men’s affairs in accordance with the 
prescribed rules under which they live; 
this is none the less real because it is 
intangible and is undisputably recog- 
nizable in its result. Fourth, they are 


(Continued on page 1175) 
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The Federal Rules: 


The Human Equation Through Pretrial 


by Irving R. Kaufman * Judge of the U. S. District Court for the 


Judge Kaufman writes with great enthusiasm of the Federal Rules of 
Civil Procedure, particularly of the two techniques of pretrial and dis- 
covery, by the use of which this court was able to reduce its civil docket 
from 10,334 to 821, meaning a reduction in filing-to-trial time from three 
and a half years to six months. The judge’s article is taken from an address 
delivered last year before the Wyoming State Bar. 





As one jurist commented in discuss- 
ing the truly remarkable reception ac- 
corded the Federal Rules, 


A new procedure must be outstanding 
to be cherished so soon by the legal 
profession, which in the past has had 
the reputation of being unwilling to 
follow new paths and which was said 
to cling to the legal maze with great 
persistence, 

| Holtzoff. A Judge Looks at the Rules 
After Fifteen Years of Use.| 


The reasons behind this well-nigh 
universal acclaim are not mysterious. 
They mark a realization that technical 
forms are unimportant; that proce- 
dural rules are merely a means to an 
end and that the ultimate objective 
must be to do justice. The rules are 
characterized by a desire to reduce 
technicalities to a minimum and to 
decide all cases on their merits as 
expeditiously as possible. 

How well the rules have succeeded in 
translating these broad objectives into 
concrete precepts may be demonstrated 
by a bare enumeration of a very few 
of them. 


The abolition of procedural differ- 
ences between law and equity alone 
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obviated a great deal of pedantic dis- 
putation. It made it unnecessary for 
counsel to make the delicate decision 
of whether to file suit at law or in 
equity. His client now obtains what- 
ever relief the proof shows he should 
receive. 

One of the most far-reaching changes 
was in the area of pleadings. Not only 
were the number of pleadings sharply 
curtailed, but the abundance of tech- 
nical requirements that had encrusted 
themselves upon the pleadings were 
abolished by the introduction of aver- 
ments in general terms. No longer are 
technical deficiencies in pleadings 
grounds for dismissal. 

The principles governing joinder of 
parties and claims and third party 
practice provide other important inno- 
vations. They are designed to permit 
the disposal of as many controversies 
as is reasonably possible at one time. 

Perhaps the most notable advance 
and in a sense the very “guts” of the 
Federal Rules are the liberal discovery 


‘ 


provisions. Without them it would 
have been impossible to simplify plead- 
ings and to reduce technicalities. They 
were designed to convert the lawsuit 
from a sporting event into a search for 


Southern District of New York 


truth and justice. and in this they have 
largely succeeded. 

The basic objectives of the rules, as 
succinctly summarized in the first rule, 
are “to secure the just, speedy and 
inexpensive determination of every 
action.” Candor compels me to state, 
however, that these objectives have not 
been invariably attained. No matter 
what rules are adopted, the human 
equation remains. 

The rules will not provide a panacea 
for all of your procedural ills for like 
all human institutions, they are subject 
to abuse. It is important to remember 
at the outset that these rules are no 
more than tools. They represent, in a 
sense, a great technological advance, 
but they do not guarantee that justice 
will naturally ensue. It all depends on 
what use these tools are put to. Like 
the ordinary hammer, they are de- 
signed and molded for constructive 
purposes, but like a hammer, they may 
be used to beat someone unmercifully 
over the head. 


Artful Maneuvers... 
Procedural Sallies 
Thus, 
years of experience with these rules in 
the federal courts, there are still a few 


even after almost nineteen 


attorneys who, unfortunately, insist on 
interpreting freedom from picayune 
restriction as license for harassment. 
Judge Medina had occasion in a recent 
decision to refer to this use of “artful 
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maneuvers and _ procedural _ sallies 
which serve little purpose other than 
to throw sand in the judicial machinery 
and to induce payments for what 
is euphemistically ‘nuisance 
value.’ ” (General Houses, Inc. v. Mar- 
loch Mfg. Corp., December 26, 1956). 
The only effect of the Federal Rules on 


these fellows is that whereas before, 


called 


their motion maneuvers were directed 
toward pleadings, they are now by-and- 
large transferred to discovery. 


Unfortunately, largely as a result of 
the activities of these very few attor- 
neys, there has been a certain amount 
of: sporadic sniping at the discovery 
rules. A compilation of these criti- 
cisms was made a few years back and 
it certainly reads like a parade of 
horrors. 


. 


It is said: (1) That discovery is ex- 
pensive and time consuming out of 
proportion to benefits; that depositions 
last weeks, interrogatories and admis- 
sions cover thousands of items, and 
motions to produce call for tons of 
documents. (2) That discovery is used 
to pry into private affairs not relevant 
and material to the litigation. (3) That 
dilatory discovery motions take up the 
judges’ time and delay disposition. (4) 
That expensive, dilatory, and embar- 
rassing discovery is deliberately used 
to harass the other side into a favorable 
settlement. (5) That attorneys race to 
be first with discovery to tie up the 
other side and saddle it with expense, 
defendants usually having an unwar- 
ranted priority. (6) That in practice, 
relief is unobtainable from judges be- 
cause at the discovery stage they can- 
not investigate either the issues or the 
evidence thoroughly enough to rule 
effectively; judges tend to say, “answer 
the questions and don’t bother me with 
these details.” (7) That non-reviewable 
rulings on discovery are not uniform 
among courts, or among different 
judges on the same court; that even 
the same judge at different times fails 
to give consistent rulings; so that 
wrangling over discovery is encour- 
aged. (8) That tried by 
deposition or other discovery materials 
without the prophylactic influence of 
observing the witness under 
examination. (9) That perjury is pro- 
moted both by furnishing the infor- 
mation with which an unscrupulous 
party can fabricate a convincing story 
and by reducing the opportunity to 
surprise the perjurer with contradic- 
tory evidence. And (10) that lawyers 
use discovery to take advantage of the 
trial preparations of the other side so 


suits are 


cToss- 


that careful investigation is unreward- 
ed and intraorganization reports cannot 
be frank. 

| William H. Speck, “The Use of Dis- 
covery in United States District Court”, 


60 Yale L. J. 1132 (1951).] 


It is important that these criticisms 
be placed in their proper perspective. 
They certainly do not represent a 
majority view. In fact, they constitute 
no more than a few still voices in the 
wilderness when contrasted with the 
general acclaim accorded the discovery 
provisions and, more important, their 
universal utilization. No one doubts, 
however, that there have been isolated 
instances, even when the attorneys were 
acting in the utmost good faith, where 
the operation of the discovery rules 
would justify each one of these 
criticisms. 

These abuses have been particularly 
prevalent in the so-called “big cases” — 
the large antitrust actions. In one such 
case, that of Ferguson v. Ford Motor 
Co., tried and ultimately settled in the 
District of New York, the 


cost of the stenographic transcript of 


Southern 


the depositions alone amounted to 
something in the neighborhood of a half 
million dollars. And that figure does 
not include any provision for the cost 
of microfilming, the cost of making 
photostats, the cost of printing, travel 
expenses, and, of course, it includes 
nothing at all for the charges of the 
multitude of counsel engaged. 


What makes these astronomical ex- 
penses even more appalling is the fact 
that in so many of these cases the per- 
centage of useful information uncov- 
ered is so minute. The best estimates 
are that less than 10 per cent of all 
the material contained in these volumi- 
nous depositions is useful at the trial. 
And searching for that 10 per cent can 
be quite a headache. 

In discussing his experiences with 
the Investment Bankers’ case before a 
bar association meeting on pretrial. 
Judge Medina in his usual able and 
delightful way spoke to the point by 
recounting the following incident: 


Have you any idea of how horrible it 
is in this federal system of ours to 
have these depositions taken... thou- 


sands and thousands and thousands of 
pages of irrelevant questions, and this 
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and that and the other thing, until the 
judge at the trial who hears those 
depositions read, cannot make head or 
tail of what is going on.... In that 
Investment Bankers case | said “Boys, 
if you are going to have any deposi- 
tions, I am going to sit. I don’t want 
to do it. I have plenty else to do, but 
I think I had better set a pattern, so 
that you know how to follow”, and I 
did sit for the first deposition, and put 
some control over it, and then I got 
into the Communist case and I had to 
quit, and all the rest of the depositions 
had to go on for the next year or so 
without my being there, and what a 
mess. What a mess! They came in 
there; a fellow would say “Were you 
in Chicago on the first of June, 1938?” 
He would say “That House of J. P. 
Morgan are the biggest crooks I ever 
heard of” and he would go on for two 
or three pages, you know. Nobody 
could stop him. It was in one of these 
law offices taking a deposition, and 
they would ask another question, and 
blah, blah, blah, and that would go 
on ad infinitum, and I was supposed 
to find out what they were talking 
about. 


It is little wonder that the attorneys 
in these protracted cases occasionally 
discuss such discovery proceedings in 
terms of cruel and unusual punishment. 

Now the last thing I want to do is 
to give anyone the impression that I 
believe the enlightened discovery pro- 
visions should not be retained. We 
don’t want to do away with airplanes 
because occasionally there are ac- 
It is important, however, to 
realize the possible pitfalls, the need 
for a proper and intelligent approach 
by the courts and by the Bar, the need 
for skillful utilization of the discovery 


cidents. 


provisions and the need for some curbs 
on their misuse. 


Discovery Procedure... 
A Valuable Device 

Discovery has enabled thousands of 
parties to establish their legal rights 
which, without discovery, would have 
been denied them. It has facilitated 
the proof of substantive rights by 
making the evidence equally available 
to all parties. Almost every attorney 
now agrees that the advantages in ob- 
taining a discovery of the adversary’s 
case fully compensate for what may be 
regarded as the premature disclosure 
of one’s own case. And it is not a 
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question of the lazy lawyer profiting 
by the investigation of the other side. 
It has been the conscientious and in- 
dustrious lawyer who has been resort- 
ing to discovery to try to ascertain all 
of the facts so that when he goes into 
court he is fully prepared. The dis- 
covery rules have been responsible for 
a much more co-operative attitude 
among attorneys. In the overwhelming 
number of cases information is freely 
and voluntarily exchanged now where 
it wasn’t earlier, because counsel re- 
alize that their adversary could obtain 
the information anyway through dis- 
covery proceedings. 

additional 
factor which must be mentioned. The 


There is, however, one 
elimination of complex and unduly 
technical pleading requirements and 
their replacement by the pleading of 
general averments entailed to some 
extent the sacrifice of the role played 
by the old pleadings in particularizing 
the issues. Under the Federal Rules, 
issue may be joined with both sides 
having little or no idea of what issues 
will eventually be determinative at the 
trial. It was hoped that discovery 
would serve to take up this slack by 
clarifying and limiting the issues be- 
fore trial, but, unfortunately, we have 
found that in practice, attorneys seem 
to get so involved with the twigs and 
leaves of little details that they seldom 
see the trees, let alone the forest. This 
accounts for the estimated 90 per cent 
waste effort in discovery in the “big” 
cases, that I mentioned earlier. 


Fortunately, there is a solution to 
the abuses of discovery and its failure 
on occasions to satisfy the need for 
confining and clarifying the issues. In 
fact, the rules themselves provide the 
answer. It is the pretrial conference. 
More specifically, it is the pretrial 
conference tailored to meet the needs 
of the particular case. While the latter 
may seem an obvious cliché, it was by 
no means obvious to most of us for a 
good long time. And we are still in the 
process of studying just what kind of 
pretrial conference is best suited to 
certain types of cases. It is now gen- 
erally agreed, after a superb study 
compiled by a Committee of the Judi- 
cial Conference under the chairman- 
ship of Judge Prettyman, that in the 
protracted case, pretrial conferences 
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must be extremely extensive and must 
commence at the inception of the action 
to impose a tight control on the entire 
discovery process. We have also finally 
come to appreciate, after a good deal 
of trial and an equally good deal of 
error, that pretrial is not merely the 
handmaiden of the “big” case; that 
although it may require a somewhat 
different form in the small case, it is 
vitally important that counsel in every 
case sit down with a judge at some 
point before trial and discuss freely 
what they believe the case to be all 
about. The pretrial conference is not 
an added frill on the mantle of judicial 
administration; it is an absolute essen- 
tial to the proper functioning of the 
Rules. 


errand boys or a young clerk fresh out 


Federal It is not a job for 
of law school, as some lawyers seem 
to think; it is a job requiring the ut- 
most skill and ingenuity of experienced 
counsel and experienced judges. The 
more successful a judge is in encour- 
aging the lawyers to lay their cards on 
the table, to reveal just what their 
case will consist of, what the defenses 
will be, etc., the more successful the 
conferences are in clarifying and limit- 
ing the issues, in curbing discovery 
abuses by limiting the scope of dis- 
covery and by providing for day-to-day 
supervision where necessary, in obtain- 
ing stipulations and admissions, in 
shortening the length of trial and in per- 
mitting the attorneys to reassess their 
cases in the light of all this new infor- 
mation. It is, of course, a truism by 
now, that once the parties are given a 
full picture of the strengths and weak- 
nesses of their own and their adver- 
sary’s positions, there is a great like- 
lihood that they will be able to com- 
promise their disputes amicably with- 
out a trial. 


Back in the 1920’s, Judge Ira Jayne 
of Michigan made this startling dis- 
covery when he instituted a pretrial 
conference procedure for the first time 
in this country to alleviate a congested 
calendar situation in Detroit. The valid- 
ity of his conclusion was recently re- 
affirmed dramatically in the Southern 
District of New York after we made a 
second important discovery. 

We had attempted at one point to 
utilize the same type of full dress pre- 


trial conference for all cases. Instead 
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member of the Bench of the United 
States District Court for the South- 
ern District of New York since 1949. 
A graduate of Fordham, he was ad- 
mitted to the New York Bar in 1932. 
He is the author of articles on the 
federal regulation of lobbying act 
and other socio-legal items. 





of encouraging informality and flex- 
ibility our procedures were becoming 
formal and rigid. We weren't getting 
the full benefits of pretrial; the attor- 
neys were becoming discouraged and 
disgruntled with what they were com- 
ing to consider a waste of their precious 
time and as their co-operation began 
to lag, the procedure became much 
more of a waste of time until finally it 
was necessary to drop it entirely. 

As always, necessity was the mother 
of our modest discovery. A little over 
two years ago our district was con- 
fronted with an appalling condition of 
calendar congestion and delays. At that 
time there were 10,334 cases on our 
civil docket and approximately 5,000 
additional cases were being added an- 
nually. 5,630 cases were awaiting 
trial on our five civil calendars. They 
expected a long wait. There was a 
three and one-half year waiting period 
for jury personal injury actions from 
the time of filing a note of issue. 
Actions on the admiralty calendar had 
a two-year waiting period and non- 
jury cases other than personal injury 
and death actions had a two and one- 
half year delay before trial. Even more 
foreboding, a greater number of cases 
were being added to our trial calendars 
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each month than we were disposing of 
by trial. Our backlog was growing 
rather than diminishing. 

Now you who have never experi- 
enced calendar congestion may wonder 
how we ever got into this fix in the 
first place. Of course, the backlog was 
not something that accumulated over- 
night; it had developed over a long 
period of years in which the court did 
not have the judicial manpower to cope 
with its overwhelming volume of liti- 
gation. Located in the greatest finan- 
cial and industrial center in the world, 
complicated commercial litigation and 
important criminal cases naturally tend 
to gravitate to this district. As of June, 
1956, one third of all copyright cases, 
one fourth of all government civil 
antitrust suits, and about one fifth of 
all private antitrust suits were on the 
docket in this district. In addition, 
New York being the largest port in the 
nation, 44 per cent of the admiralty 
and maritime litigation in the federal 
courts is filed in the Southern District 
and more than one half of all Jones 
Act suits involving injury to seamen. 
The statistics of the Administrative 
Office indicate that the number of pend- 
ing civil cases per judge in the South- 
ern District of New York is about 
twice the national average. 

Now before I tell you how we ex- 
tricated ourselves from this seemingly 
insoluble dilemma—let me tell you that 
we did. In spite of the continuing and 
even expanding volume of litigation in 
our district, this is our present situ- 
ation: We now have fewer cases pend- 
ing on our trial calendars than at any 
time during the past twenty-five years, 
with the exception of the war year 
1943. As of the close of the past fiscal 
year on June 30, there were only 821 
cases on all five of our civil calendars. 
There are cases being tried where the 
accident, mind you, took place less 
than six or seven months prior to trial. 
During the past year it has been pos- 
sible for litigants to obtain a trial 
within one to four months after they 
signify their readiness for trial. More- 
over, there is every indication that this 
current status will be maintained in 
the future. ! 

It does sound fantastic. But these 
results were not achieved by brushing 
up on our alchemy. Here’s how it was 


dc yne. 


A careful investigation revealed that 
the following conditions were largely 
responsible for our difficulties. An 
overwhelming majority of the cases on 
our trial calendars were largely un- 
prepared and an equally large number 
were cases that would never be tried 
for varying reasons. 

With this “dead wood” represented 
in our statistics as ready cases await- 
ing trial, our calendars were presenting 
a distorted picture of the extent of our 
backlog. Largely because of these mis- 
leading statistics and the expected delay 
before trial, attorneys were almost 
automatically placing every case upon 
the trial calendars by filing a note of 
issue without waiting until their trial 
preparations were complete and with 
little regard being paid to the possibil- 
ity or even probability of settlement. 
This, in turn, added to the statistical 
backlog and further encouraged this 
practice. We were faced with a classical 
vicious circle. 

Since many cases were settled during 
trial or on the eve of trial or were 
adjourned because of non-readiness, 
all too frequently judges in the most 
congested trial parts were left without 
any cases ready to be tried—and so 
the backlog grew. Meanwhile cases in 
which the attorneys were prepared and 
the litigants were desirous of a trial 
were being left waiting for months and 
years further down the calendar lists, 
blocked from reaching the top by this 
“dead wood” on the calendar. 

We concluded that our primary con- 
cern would have to be with alleviating 
that condition of the calendars which 
prevented a reasonably prompt trial of 
cases in which litigants were ready and 
desirous of a trial. This was adopted 
as our working definition of calendar 
congestion 

Statistics indicated that we could not 
look to more trials alone for a solution 
of our problem. Relying solely on 
more trials would be like attempting to 
bail out a rowboat which has a gaping 
hole in its bottom. Cases would be 
added faster than they could possibly 
be disposed of by trials. 

If we were going to be at all success- 
ful, we concluded, it would be neces- 
sary to adopt a different procedure 
which would afford full justice to the 
litigants. The procedure chosen was 
the informal pretrial conference. 


The Federal Rules 





On October 3, 1955, calendar con- 
trol was taken out of the hands of the 
calendar commissioner where it had 
rested for many years and was placed 
in the hands of rotating calendar 
judges. It was hoped that the judges 
assigned to the calendar term, called 
Part I, would be able to weed out 
from the trial calendar the “dead 
wood” of cases which were destined 
to be settled or in which trial prepara- 
tions were far from complete. 

Under this new Part I procedure, 
assignment judges screened every case 
pending on our five civil calendars last 
year—checking on trial preparation, 
narrowing the issues and discussing 
settlement. In a nine-month period, 
7,229 civil cases were pre-tried by the 
assignment judges. Largely as a result 
of these conferences, a total of 7,162 
cases were terminated, i.e., closed out 
and off the dockets, eliminating a back- 
log representing over eight years of 
court time. 

The key to our successful “Now you 
see it, now you don’t” performance 
was our recognition that pretrial is 
not just for the big case and that it 
need not be the complete and formal- 
ized proceeding seemingly envisioned 
by the Federal Rules. Instead, pretrial 
can be and is a vital, flexible tool in 
the hands of the trial judge or court 
in its daily confrontation of the hun- 
dreds and thousands of so-called little 
or average size cases which compose 
the bulk of our calendars. 

Of course, pretrial is no cure-all, and 
it must be applied with careful thought 
and hard work—but properly used, it 
can work judicial miracles. 

If there is one lesson that our ex- 
perience reveals, however, it is that 
pretrial must never be permitted to 
become over ritualistic. It operates at 
its peak efficiency only when it is 
adapted to the particular needs of the 
court and of the particular case. 

Whatever kinks there are in the 
machinery of the Federal Rules may 
be removed by a little pretrial elbow 
grease. When the machinery is well 
greased, the Federal Rules are the most 
effective tools yet discovered for the 
attainment of our sole objective— 


impartial justice. 





1. The Southern District has continued to 
derive substantial benefit from the new calen- 
dar procedure although, since this talk was 
delivered, the rate of new filings has increased. 
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The appointment of Potter Stewart 
on October 7, 1958, as an Associate 
Justice of the Supreme Court of the 
United States, was a fitting further 
step in an already outstanding career. 
While at age 43 he comes to the Court 
as its youngest member since Mr. 
Justice Douglas, behind him lies a 
distinguished record of accomplish- 
ment as a law student, lawyer and 
judge that augurs well for his future 
service on our highest Court. 

Mr. Justice Stewart was born in 
Jackson, Michigan, on January 23, 
1915. However, the family home was 
in Cincinnati, Ohio, and it is in this 
city, from which have come two Chief 
Justices of the United States, that 
Justice Stewart has lived practically 
all of his life. He is the son of James 
Garfield Stewart, for the past eleven 
years a judge of the Supreme Court 
of Ohio, and Harriet Loomis Potter 
Stewart. Newton D. Baker once said 
that the two most important decisions 
a lawyer makes in his life are first, 
his choice of wife, and second, his 
choice of legal connection. As to the 
first of these, Justice Stewart has been 
most fortunate, and he and his charm- 
ing wife have a family of two sons and 
one daughter. 

He attended the Cincinnati public 
schools and then, on scholarships, the 
Hotchkiss School and Yale College. 
While at Yale, there were indications 
that he might choose journalism as a 


career—he was chairman of the Yale 





Daily News and worked during the 
summer as a reporter on the Cincin- 
nati Times-Star. However, by the time 
he graduated in 1937 cum laude and a 
member of Phi Beta Kappa, he had 
chosen the law. Upon his graduation 
he was one of seven college graduates 
in the United States awarded a Henry 
Fellowship to Cambridge University, 
England, where he studied law for a 
year. In the fall of 1938 he entered 
Yale Law School and three years later 
was graduated cum laude and a mem- 
ber of the Order of Coif, after serving 
as editor of the Yale Law Journal and 
winning the Moot Court Competition. 
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Justice Stewart was admitted to the 
Ohio Bar in 1941 and to the New York 
Bar in 1942. He joined the firm of 
Debevoise, Stevenson, Plimpton and 
Page in New York City as an associate 
in 1941. In 1942 he was called into 
active service in the Navy, having 
volunteered in the summer of 1941 as 
an apprentice seaman in the Navy’s 
Reserve Officer Training Program. He 
served for three years on active sea 
duty and was discharged in the grade 
of Lieutenant in 1945. Following his 
military service he returned to the 
Debevoise firm and remained there 
until 1947, At that time he joined the 
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Cincinnati firm of Dinsmore, Shohl, 
Sawyer and Dinsmore as an associate 
and became a member of that firm in 
1951. 

A member of the Cincinnati Council 
from 1950 to 1953 and Vice Mayor of 
Cincinnati during 1952 and 1953, the 
new Justice might at this juncture have 
turned to politics as a career. At the 
same time, however, his outstanding 
ability as a lawyer was manifesting it- 
self and he was highly regarded at the 
Cincinnati Bar. His appointment by 
President Eisenhower in April, 1954, 
at age 39 as a judge of the Court of 
Appeals for the Sixth Circuit met with 
hearty approval and his performance 
























on that court from the very beginning 
left no doubt as to the wisdom of the 


choice. He found time during his four 
and one-half years of service on that 
court not only to discharge his judicial 
duties fully but to speak to the or- 
ganized Bar and to serve as a member 
of the Committee on Court Adminis- 
tration of the Judicial Conference of 
the United States. 


It is natural that as he is elevated 
to the Supreme Court the Bar and the 
public should ask what manner of 
judge has Justice Stewart been and is 
he likely to be. As we seek the answer 
in the opinions which he has written, 
several characteristics stand out. His 
opinions, of course, run the full gamut 
of the business of a Court of Appeals— 
taxation, patent, labor, unfair com- 
petition, contract and tort cases, cases 
involving the conflict ‘between federal 
and state authority and constitutional 
issues, and others. Running through 
all of them are certain common 
threads. 


Justice Stewart gets to the heart of 
the case. “Stripped of details, the facts 
are appallingly simple.” “The under- 
lying facts can be briefly stated and 
the relevant history... briefly told.” 
“From this thick overlay of factual 
controversy emerge familiar questions 
of ordinary care, proximate cause, 
contributory negligence and assump- 
tion of risk.” These statements are 
typical of his approach. He follows 
The Unimportance 
of Differences 
(Continued from page 1169) 


actuated by a common feeling of re- 
sponsibility for the peace, order and 
good government of the countries in 
which they live. They are a part of the 
administration of justice and of the 
legislative machinery. 

These qualities shared in common 
by lawyers throughout the world make 
them the natural guardians of the 
peace and impose on them the duty 
individually and collectively to pro- 
mote international understanding, to 
isolate and emphasize the areas of 
agreement, to find the common denom- 
inator of foreign relations and to 
bring, each to his country, a faith in 
its own institutions accompanied by a 


such simplification of the facts by a 
clear-cut, precise analysis of the legal 
issues: “While the several questions 
presented on these appeals are to some 
extent interrelated, it will promote in- 
telligible discussion to isolate them for 
consideration.” 


He then attacks the questions at 
hand with closely reasoned, fully docu- 
mented law. While he supports his 
conclusions well, he pays somewhat 
more than the usual attention to those 
authorities urged as indicating a con- 
trary result—a characteristic which 
will meet with favor with every lawyer 
who has read an opinion on appeal 
adverse to his clients and has said of 
his strongest case: “They couldn't get 
around it, so they ignored it.” Finally, 
the opinions are written in a style that 
frequently enlivens prosaic legal doc- 
trines with felicity of language and 
expression. The result of all of this 
is an opinion satisfying alike—as near 
as may be—to victor and vanquished; 
the former has reason to feel that the 
strength of his case has been force- 
fully set forth, the latter that his 
position has been thoughtfully ex- 
amined. 


A word, too, on the manner of man 
that we see through these opinions. 
His appreciation of the possible valid- 
ity of opposing views is manifest, An 
innate courtesy, which has been evi- 
dent in his attitude toward counsel, 


is shown toward his colleagues and 


readiness ever to see the possibilities 
for improvement, to create a sound 
foundation of lasting harmony built 
upon something more fundamental 
than the threat of superior force; for 
law, while requiring the use of force 
against those who fail to recognize it. 
maintains its hold on men by its recog- 
nition of men’s rights and ambitions 
and by conformance to the eternal code 
of human conduct written into the 
hearts of men by Him who made them. 


This role of the lawyer is not without 
its champions. The President of your 
Association has been in the vanguard 
and has on many occasions sounded a 
call for more followers. A former Pres- 


ident of your Association, a native of 
this state—Loyd Wright, has been 
most prominent in promoting the work 


Mr. Justice Stewart 


their judgment. His dissents, while 
hard-hitting, are never sarcastic. He 
seeks to make his point with logic, not 
invective. 

But what, you ask, of his “legal 
philosophy” ?—a popular inquiry in 
these days. Where is he likely to fall 
among the members of the Supreme 
Court if the categories recently adopted 
by a lay publication of “liberals”, 
“conservatives and “middle-of-the- 
roaders” are used? It would be un- 
fair to Justice Stewart and presumptu- 
ous on my part for me to try my hand 
on this point. As a judge on the Court 
of Appeals he has seldom had to deal 
in the first instance with those issues 
which now will be before him to test 
his “philosophy”. We should expect 
that “philosophy” to unfold as he 
comes to grips with the constitutional 
and other legal problems which find 
their way to the Supreme Court. But 
of his legal and judicial philosophy 
in a different sense we can, I think, 
speak with confidence—that every 
litigant and counsel at the Bar shall be 
given a fair and full hearing; that hard 
work and a desire to decide the case 
before him within the framework of 
the law and the Constitution shall be 
brought to the task of decision; and 
that the conclusion reached, whether 
expressed in majority opinion or dis- 
sent, shall be explained as clearly and 
concisely as possible. 

Fart F. Morris 


Columbus, Ohio 


of the International Bar Association, 
directed to better knowledge through- 
out the world of the laws under which 
other men live. What I plead for is a 
multiplication of this kind of effort—a 
crusade where each and every lawyer 
will dedicate himself and his abilities 
to achieve the goal that man in all 
places may live in peace and freedom. 

Nearly thirty years ago, in address- 
ing an Annual Meeting of my Associ- 
ation, Lord Chancellor Maugham 
summed up the lawyer’s part in this 
regard with greater brevity and clarity 


than I can, in these words: 


The profession of the law has a 
solidarity which laymen are unable to 
understand. It rests on this, that we 
are the custodians of civilization and 
than that there is no higher aim and 
there can be no nobler duty. 
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Honor Where Honor Is Due 


The inauguration of the Indian Law Institute has great 
significance for us Americans. The example of our Ameri- 
can Law Institute, because of its success, largely influenced 
the establishment and plan of its Indian namesake. The new 
nation is indeed to be congratulated in taking this step in 
seiting up a sound legal structure, but congratulations are 
also owed to our Law Institute upon a record of accom- 


plishment that has led to emulation where a new nation is 
seeking for the best. 

The tribute is well deserved, but it must be admitted that 
nowhere else in the world is such an establishment so 
appropriate as in the United States. Each of our states is 
a law unto itself and there are still areas where, in spite of 
the dethronement of Swift v. Tyson, the national courts 
must “fashion” the rule for themselves. Nevertheless, in the 
diverse jurisdictions of our federation, cases of original 
impression no longer result in unintended aberrations from 
the norm. If the courts of a state depart from the rule 
favored by her sister states, they do so deliberately and no 
longer because no distillation of accumulated wisdom and 
experience is available. Instances are rare indeed where a 
novel point is presented without citation of the Restatement 
by counsel and, in the rare instances where counsel do not 
cite it, it is universally consulted by the court. Just as the 
simple form of the citation “Reports” testified to the pro- 
fession’s admiring familiarity with Coke’s work, so the 
prevalent simple form of the citation “Restatement” testifies 
to the widespread high esteem in which the product of the 
American Law Institute is held. 

The extent to which the burdens of court and counsel 
have been lightened is incalculable. A mere reading of the 
Restatement’s pronouncements on the subject in hand gives 
a solid foundation that independent study could build only 
in days and weeks. Our commercial encyclopedias and 
digests in this country have reached a high degree of 
efficiency, but their editors, skillful as they may be, are 
hampered in generalizing by their commitment to the 
reader to stay close to the text of the cited opinions. 

Year after year the patient work of our foremost legal 
scholars has been scrutinized by committees of practicing 
lawyers and finally published to the profession after dis- 
cussion by the membership of the Institute at large. 

Charitable foundations have never supplied funds to 
better advantage than in financing the work of the Institute 
and, as so seldom happens with extracurricular legal 
activities, the members can see the harvest crowning the 
labor that they have given. 

It is no exaggeration to say that the conception and 
fruition of the idea rank with the great contributions made 
in the United States to the reign of law. We are proud 
that it has had an influence in India. 


rom the outset until very recent years there have always been at least three approaches in 


the state to the problems of practice and pleading: (1) the layman’s yearning for simplicity and 


for decisions on the merits of the case; (2) the legal technician’s clinging to his ancient learning, 


always hopeful of using its technicalities to surprise his adversary or somehow to avoid a judg- 


ment on the merits; and (3) finally, the attitude of the legal statesman, who realizes full well that 


‘p. = . 7 ;?? My 1c - —o et ee + 
- Ste s : s ss 8 é ans 
“Procedure stands at the heart of the law”, but that it is nevertheless simply a means to an 


end and that end the achievement of justice according to law. The legal statesman’s point of view 


differs from the layman’s only in the legal statesman knowing how to bring about what he desires 


to effect—-simplicity, dispatch and decisions on the merits without sacrificing the procedural es- 


sentials of fairness and justice. 
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—Arthur T. Vanderbilt in a 
lecture before the Harvard Law 
School Association of New Jersey, 
February 23, 1956 
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Endowment Insurance 


Offers Expanded Benefits 


The American Bar Association En- 
dowment was organized in 1941 as an 
lilinois non-profit corporation for the 
purpose of receiving contributions, 
gifts and bequests to be applied for 
education and legal research projects. 

Some years ago as a means of rais- 
ing substantial funds for the Endow- 
ment and the new American Bar Foun- 
dation Research Center, there was 
developed a group life insurance plan. 
The plan offers to members of the 
Endowment insurance coverage on 
terms and at rates sufficiently attractive 
in comparison with non-group-insur- 
ance, to cause a large number of 
members of the Endowment to be will- 
ing to participate. The plan also per- 
mits the Endowment to receive and use 
for its tax exempt purpose any net 
amount of dividends received from the 
New York Life Insurance Company on 
such policies. Members who may wish 
to do so are permitted to make the 
American Bar Foundation a_ bene- 
ficiary of a portion of the amounts 
payable upon death. The insurance 
plans are underwritten by the New 
York Life Insurance Company. 

The fact that so many members have 
come to participate in these insurance 
plans has made it possible for the 
Endowment to promote the purposes 
for which it was established, by making 
substantial grants out of dividends ap- 
portioned by the New York Life Insur- 
ance Company to the group life policies 
issued to the Endowment. The divi- 
dends payable under the policies are 
arrived at from the previous year’s 
experience and are paid to the Endow- 
ment with the consent of the partici- 
pant. They are applied by it, first 
toward the payment of the necessary 


expenses for administering the plan; 


the balance remains available for use 
in various educational and legal re- 
search projects carried on at the Amer- 
ican Bar Foundation Research Center. 

The American Bar Foundation has 
been named by a number of partici- 
pants as a beneficiary of a portion of 
the benefits payable under the policies. 

The first group life insurance plan 
made available in 1955 to eligible 
members of the Endowment, offered 
a basic maximum of $6,000 in cover- 


age for a $20-a-Year premium con- 


tribution. Due to the mortality expe- 
rience, the New York Life Insurance 
Company and the Endowment agreed 
on December 1, 1957, to increase the 
maximum basic coverage to $10,000 of 
life insurance. Now, effective Decem- 
ber 1, 1958, the New York Life Insur- 
ance Company and the Endowment 
have again amended the $20-a-Year 
Plan so as to provide for a further in- 


crease in the maximum coverage in 








SCHEDULE OF BENEFITS 
New Plan 
Age Effective December 1, 1958 Recent Plan Original Plan 
25 & Under $12,000 $10,000 $6,000 
26 11.400 9,500 5,800 
27 10,800 9.000 5,600 
28 10,200 8.500 5,400 
29 9.600 8.000 5,200 
30 9.000 7.500 5,000 
31 8.500 7.000 4.800 
32 8.000 6.500 4,600 
33 7.500 6.000 4,400 
3 7.000 5.500 4,200 
35 6.500 5.000 4,000 
36 6.100 4.600 3,800 
37 5.700 4,200 3,600 
38 5.300 3.800 3,400 
39 4.900 3,400 3,200 
10 4.500 3.000 3.000 
1] 4,150 2.800 2.800 
12 3.800 2,600 2,600 
3 3,450 2.400 2.400 
14 3.100 2,200 2,200 
15 2.750 2.000 2.000 
16 2.550 1,900 1,900 
17 2.350 1,800 1,800 
33 2.150 1,700 1,700 
19 1.950 1.600 1,600 
50 1.750 1,500 1,500 
51 1.600 1.400 1,400 
52 1,450 1,300 1,300 
53 1,300 1,200 1,200 
54 1,150 1,100 1,100 
55 1,000 1,000 1,000 
56 | Q- —Q- 
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Endowment Insurance 


life insurance to $12,000. Amounts 
decrease each year, as shown in the 
accompanying table until, at age 56, 
coverage terminates under the Plan but 
conversion is permitted to an individ- 
ual policy without medical examina- 
tion. 


The schedule of benefits is shown in 
the accompanying table. 


Hereafter, all participants under 55 
years of age will realize additional 
benefits, depending upon age, and at 
the same $20-a-Year premium contri- 
bution that has been in effect for the 
past four years. This group life insur- 
ance plan should appeal most strongly 
to the young member. Its unique cov- 
erage at favorable rates affords a 
young lawyer the opportunity to give 
protection to his family in a substantial 
amount in years when such insurance 
is most needed, and at the same time 


grants him an opportunity to enjoy 
the satisfaction of participating in a 
group effort to assist the Endowment 
in financing the important purposes for 
which the American Bar Foundation 
Research Center is working. As he 
grows older and the need for term in- 
surance diminishes, the coverage also 
decreases. However, the premium con- 
tribution that is fixed for each fiscal 
year has up until now continued to 
remain the same and it is hoped that 
the experience of the future will permit 
the premium contribution to remain 
constant. More than 24,000 lawyers 
are at present insured in the $20-a- 
Year Plan with over $110 million of 


life insurance protection. 


The Endowment also sponsors a 
group plan for members between the 
ages of 50 and 70. The maximum cov- 
erage of $5,000 under the 50-Plus Plan 


is being enjoyed by more than 4,100 
Endowment members; it affords the 
older members an opportunity of help- 
ing to carry out the purposes for which 
the Endowment was established. 

The group life insurance offered to 
members should be considered a sup- 
plement to any other insurance they 
may carry. In no way does it conflict 
with other types of insurance. It does, 
however, offer additional family secur- 
ity with substantial benefits and for a 
reasonable contribution. The Plans are 
still not available to members in the 
States of Ohio and Texas due to their 
state laws. However, all other members 
are eligible to enroll. 

Necessary informative literature and 
applications, which describe the pro- 
grams in more detail, may be obtained 
by writing to the American Bar Associ- 
ation Endowment, 1155 East 60th 
Street, Chicago 37, Illinois. 


Notice by the Board of Elections 


The following jurisdictions will elect 
a State Delegate for a three-year term 
beginning at the adjournment of the 
1959 Annual Meeting and ending at 
the adjournment of the 1962 Annual 


Meeting: 
Alabama New Mexico 
Alaska North Carolina 
California North Dakota 
Florida Pennsylvania 
Hawaii Tennessee 
Kansas Vermont 
Kentucky Virginia 
Massachusetts Wisconsin 
Missouri 


Nominating petitions for all State 
Delegates to be elected in 1959 must 
be filed with the Board of Elections not 
later than March 27, 1959. Petitions 
received too late for publication in the 
April issue of the JourNAL (deadline 
for receipt March 2) cannot be pub- 
lished prior to distribution of ballots, 
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which will take place on or about 
April 10, 1959. 

Forms of nominating petitions may 
be obtained from the Headquarters of 
the American Bar Association, 1155 
East 60th Street, Chicago 37, Illinois. 
Nominating petitions must be received 
at the Headquarters of the Association 
before the close of business at 5:00 
p.M., March 27, 1959. 

Attention is called to Section 5, 
Article VI of the Constitution, which 
provides: 


Not less than one hundred and fifty 
days before the opening of the annual 
meeting in each year, twenty-five or 
more members of the Association in 
good standing and accredited to a State 
from which a State Delegate is to be 
elected in that year, may file with the 
Board of Elections, constituted as here- 
inafter provided, a signed petition 
(which may be in parts), nominating 
a candidate for the office of State 
Delegate for and from such state. 


Only signatures of members in good 
standing will be counted. A member 
who is in default in the payment of 
dues for six months is not a member 
in good standing. Each nominating 
petition must be accompanied by a 
typewritten list of the names and 
addresses of the signers in the order in 
which they appear on the petition. 

Special notice is hereby given that 
no more than twenty-five names of 
signers to any petition will be pub- 
lished. 

Ballots will be mailed to the mem- 
bers in good standing accredited to the 
states in which elections are to be held 
within thirty days after the time for 
filing nominating petitions expires. 


Boarp oF ELECTIONS 
Walter V. Schaefer, Chairman 
Harold L. Reeve 
Robert B. Troutman 











Federal Judiciary Selection: 


The Letter—but the Spirit? 


by John Stennis * United States Senator from Mississippi 


The Constitution provides that members of the Federal Judiciary shall 
be nominated and appointed by the President “with the advice and con- 


sent of the Senate”. 


In practice, the “advice” of the Senate is never given 


and never asked when it comes to selecting nominees for the Federal Bench. 


The role of the Senate starts after a nomination has been sent to it by the 


President. Senator Stennis believes that this method of choosing Federal 


Judges, while it conforms to the letter of the Constitution, is undermining 


judicial independence. 


He proposes a new method of providing the 


President with advice as to good candidates for appointment to the Bench. 





When the Constitution of the United 
States was drawn, approved and rati- 
fied, it represented the best thinking of 
men of great stature. It has endured; 
its fundamental principles have with- 
stood the test of time. It has served us 
well through the unparalleled growth 
of our country during its history— 
until we are now a nation of 172 mil- 
lion people. 

Great care and detail was used in 
framing the provisions of this charter, 
but two latent defects have become ap- 
parent in recent years. At the time of 
the Constitution’s adoption these omis- 
sions were considered points of strength 
contributing to the independence of the 
federal judiciary. These points are: 

(1) The Constitution does not un- 
dertake to restrict in great detail the 
jurisdiction of the federal judiciary. 

(2) It does not prescribe qualifica- 
tions for holders of judicial offices. 

The prevalent belief at the time of 
the Constitutional Convention was that 
the Judiciary was the least dangerous 


branch of government, having neither 


the power of the purse available to 
Congress nor the armed forces con- 
trolled by the Executive Branch. The 
emphasis was on making the Judiciary 
independent. Some thought the Bench 
would go begging. 

Further, debates on the Constitution 
at that time clearly show that it was 
thought only a limited few highly 
trained lawyers would ever be consid- 
ered for service on the Supreme Court; 
it was thought that only those most 
experienced and learned in the law 
would ever be appointed. 


Warnings by George Mason 
In the debates El- 
bridge Gerry and George Mason and 


constitutional 


others warned that there was no limit 
of judiciary power and that it could 
absorb and destroy the judiciaries of 
the several states. Alexander Hamilton 
rejected such arguments and asserted, 
“The supposed danger of judiciary en- 


croachments . . . is, in reality, a phan- 


5] 


tom.” He said that the members se- 


lected would “be chosen with a view 





to those qualifications which fit men 


for the stations of judges”. His argu- 
ments prevailed. 


In 1958, it is apparent that the Fed- 


eral Judiciary is neither weak nor 
helpless; the judicial self-restraint so 
relied on by Hamilton and others is 
I do not 


I believe a new 


greatly open to question. 
condemn or criticize. 
system of selecting members of the 
Federal Judiciary is a constructive step 
and an essential step in strengthening 
this branch of our government. 


Two Restrictions 

This great document, which estab- 
lished the separation of powers in 
government and is replete with checks 
and balances, has only two restrictions 
relating to the Supreme Court. 

The first is that Justices were to be 
nominated by the President and, by 
and with the advice and consent of the 
Senate, appointed to the Court. 


The second is that Congress was 
designated to regulate the appellate 
jurisdiction of the Supreme Court. 

The only reference to judges of in- 
ferior courts to be established by Con- 
gress relates to protection of their 
salary and tenure while serving in office. 


In the process of selection of the 
Federal Judiciary, the letter of the 
Constitution is followed now except for 
one interesting departure, which will 
be discussed later. But the question I 
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John C. Stennis has been in the 
Senate since 1947. A graduate of 
Mississippi State College (B.S. 
1923) and the University of Virginia 
Law School (LL.B. 1928), he has 
served in the Mississippi House of 
Representatives and as district prose- 
cuting attorney. He was appointed 
a circuit judge in 1937 and was re- 
elected for three successive terms. 





pose is: whether the spirit of the 
Constitution is followed in the present 
process of selecting federal judges. 
And further: has not this problem 
grown beyond the personal grasp of 
any Chief Executive, and therefore 
does it not require the combined effort 
of many minds of those isolated at 
least in part from other public affairs? 


Present Method of 
Nomination 

First, let us examine the process of 
nomination now employed. The role 
of confidential adviser to the President 
is filled by the Department of Justice. 
Among the factors considered are (1) 
the experience of the individual; (2) 
his character; and (3) political affilia- 
tions and activity. It is ironical that 
this latter consideration, which often 
appears to control judicial appoint- 
ments, actually eliminates many good 
men who are eminently qualified as to 
character and particularly as to expe- 
rience. 

When the idea of political reward 
dominates the selection process it auto- 
matically eliminates many sitting fed- 
eral judges and many extremely capa- 
ble state jurists of many years of ex- 
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perience who have forgone political 
activity because of their devotion to 
duty on the Bench. Thus political ex- 
perience is often inconsistent with judi- 


cial experience, yet all too often the 
former prevails as the criterion upon 
which the selection is made. 

After considering the recommenda- 
tions of the Department of Justice, the 
President personally makes the nomi- 
nation, but the actual screening or 
narrowing the field of selection of 
eligibles has already been performed 
through the resources of the Depart- 
ment of Justice. Except in rare cases, 
the President does not have and can- 
not have personal knowledge of the 
individual, much less his judicial ca- 
pacity. 

The Department’s other duties fre- 
quently call for it to be the agency of 
government which hales American cit- 
izens into our federal courts. In the 
majority of federal cases the citizen is 
the defendant. When he is involved in 
a suit against the United States he is 
forced to appear in a United States 
court; against United States attorneys 
—selected and employed by the De- 
partment of Justice; before a United 
States judge who owes his appointment 
to selection by the Department of Jus- 
tice. This judge is sometimes a candi- 
date for promotion, dependent on rec- 
ommendations of the Department of 
Justice. Many defendants are bound 
to feel that the cards are pretty well 
stacked against them. 

Independence of the Judiciary and 
public confidence in the independence 
of the Judiciary are not always the 
same, but they are equally important. 
Public confidence in the impartiality 
of federal judges is absolutely neces- 
sary. The people must not feel that the 
Department of Justice may influence 
the outcome of decisions by methods 
other than those based on legal merit. 
In order to bolster public confidence 
in impartiality, the process of selection 
of Justices should be removed from the 
Department of Justice. 

The process could be changed by 
law, but such a course is not absolutely 
necessary. It could be accomplished 
by unilateral action of the Executive. 
In either event, it will be changed only 
when the sustained force of public 
opinion against continuation of this 


practice is manifested throughout the 
country. 


Advisory Commission 

The Congress could by statute pro- 
hibit the Department of Justice from 
filling this role and establish an advis- 
ory commission to perform this service 
for the President. The commission 
could and should be composed on a 
nonpartisan basis of outstanding indi- 
viduals, both lawyers and laymen, who 
would make selections on a nonpoliti- 
cal basis. I believe that any step in 
this direction would be an improve- 
ment in the present process of nomi- 
nation. I believe that some such step 
is absolutely essential in modern gov- 
ernment. This is not intended as any 
criticism whatsoever of the present 
Attorney General. 


Senate Shall 


** Advise and Consent” 
Let us now turn to the other side 


of the coin, the process of confirma- 
tion. The Constitution provides in 
Article II, Section 2, that the President 
“shall nominate, and by and with the 
advice and consent of the Senate shall 
appoint . . . Judges of the Supreme 
Court .. .” Careful reflection on the 
words of this constitutional mandate 
leads to the logical conclusion that two 
separate duties are imposed on the 
Senate by its terms: to give “advice” 
and to “consent”. 

The phrase “advice and consent” has 
an ancient and honorable English and 
American constitutional. history. It 
comes down through Magna Charta. It 
was used in the Second Charter of the 
Massachusetts Bay Colony in 1691. In 
1787, those who championed a strong 
Executive and those who championed 
a strong Legislature chose these histor- 
ical words when they agreed certain 
powers should rest with the President 
with the “advice and consent” of the 
Senate. 

At the present time—and it has been 
the practice since Washington’s second 
term—the Senate as an instrument of 
government merely gives “consent” to 
the nomination. Confirmation is “con- 
sent”. There is no “advice” officially 
given although the duty and responsi- 
bility are plain. 

This “advice” which the Senate has 
been so reluctant to give could be, 

















and probably should be, given by Sen- 
ate Resolution or Senate Rule estab- 
lishing minimum qualifications for ap- 
pointments to the Supreme Court. 


This I have sought to do by Resolu- 
tion introduced in the 84th and 85th 


Congresses, as follows: 


Resotvep, That from and after the 
date of adoption of this resolution, at 
least one of each two successive nomi- 
nees confirmed by the Senate for the 
office of Associate Justice of the Su- 
preme Court shall, at the time of the 
confirmation, have had at least ten 
years of judicial service. For the pur- 
pose of this paragraph, “judicial serv- 
ice” means service as a justice of the 
United States (as defined in Section 
151 of Title 28, United States Code), a 
judge of a court of appeals or district 
court, or a justice or judge of the high- 
est court of a state or of any othex state 
court having general jurisdiction. 


The proposal has gathered islands of 
support. But its chances for early pass- 
age are doubtful so long as the Bar 
and public generally do not bring the 
sustained support of informed public 
opinion behind this proposal. The only 
objection which has been offered is 
that it interferes with the Presidential 
prerogative and power of nomination. 
I personally view it only as an exer- 
cise of a long-neglected Senate respon- 
sibility. I believe that the language 
and meaning of the constitutional pro- 
vision are clear and that a knowledge 
of history and the facts will sustain 
this point of view without additional 
legalistic arguments. 

Thus, in Congress I believe that twe 
steps should be taken to improve the 
selection of the Federal Judiciary: 


Remove Department of 

Justice as Presidential Adviser 
1. Removal of the Department of 

Justice from its role as chief adviser 


on judicial appointments. Substitute 


instead an advisory judicial commis- 
sion, bipartisan and objective, who 
might solicit qualitative recommenda- 
tions from local individuals, members 
of ‘he legal profession and associations 
and other groups, on a confidential 
basis. 

The appointment of federal judges 
is another instance of a highly impor- 
tant Presidential function that is now 
entirely beyond the possibility of per- 
sonal attention of the President due to 
the overwhelming demands of his office 
created by our new role in world af- 
fairs and the increased burdens of the 
Federal Government in domestic af- 
fairs. A new method is absolutely 
essential. 

Frankly, I think the selective proc- 
esses must be placed largely in the 
hands of persons who are not directly 
connected with the Federal Govern- 
ment. We cannot imagine a condition 
any time soon where any federal offi- 
cial could equal the statement made in 
America in 1947 by the Lord Chan- 
cellor of Great Britain, Viscount 
Jowitt, whose prerogative it was to 
name men to the English Bench when 
he said, “I am able to tell you 
that I have never let political consider- 
ations weigh with me to the slightest 
degree in trying to get the fittest man. 
I have never appointed, incidentally, a 
member of my own party.” 


Senate Standards 

2. Establishment by United States 
Senate action of very high standards 
for confirmation of Supreme Court 
nominations. I have already enlarged 
on this in connection with my remarks 
on the Senate Resolution that I have 
introduced. Personally, | would apply 
the test of judicial experience to one 
of every two of the appointees and a 
minimum of ten years of actual court- 
room practice to one of every two of 
the appointees. 


Federal Judiciary Selection 


In the same manner, the United 
States Senate could set up standards 
for approval of nominations to the 
Courts of Appeals, in which case I 
think the requirements for trial prac- 
tice should be at least ten years’ ex- 
perience or at least five years of judi- 
cial experience. And by the same 
method, standards could be established 
for the approval! of nominations to the 
District Courts, which should include 
ten years of actual courtroom practice 
and trial experience. 

All these recommendations follow 
the letter and spirit of the Constitution 
and would give greater independence 
to the Federal Judiciary as well as 
restore public confidence that future 
appointments are made from those best 
qualified 


Ultimate Power Still 
the President’s 

In conclusion, I want to emphasize 
above all other things the absolute 
necessity of a new outlook, a new senti- 
ment, and a new method for making 
the selections of all federal judges and 
Justices of the United States Supreme 
Court. This can be done without chang- 
ing the ultimate power and responsi- 
bility of the President of the United 
States, the highest elective official in 
our form of government. We thus in- 
sure protection against any new menace 
arising from a new system. The ulti- 
mate responsibility of actual final 
nomination should remain with the 
President. It is the method that must 
be changed to meet practical con- 
ditions. 


At all events, an informed and a 
sustained public opinion is essential in 
order to have a change for the better. 
Among other hazards to beset us, un- 
less we improve the system, life tenure 
and other independence for members of 
the Judiciary are seriously threatened. 
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Presidential Electors: 


Let the State Legislatures Choose Them 


by William Logan Martin + of the Alabama Bar (Birmingham ) 


Mr. Martin examines the record of the selection of electors to determine 
how often different methods have been used and finds that of many 
methods by which the states may choose to direct their selection, only four 
have been generally used. He urges a return to the practice of leaving the 
choice of electors to the legislatures of the forty-nine states as a means of 
curbing the growing centralization of power in Washington. 





Article II], Section 2 of the Constitu- 
tion provides for the selection of elec- 
tors and by them a President. The long 
contest between Jefferson and Burr in 
1801, in which thirty-six ballots by the 
House were required, brought about a 
change in Section 2 in 1804, so that 
under the Twelfth Amendment the elec- 
tors vote for a President and for a Vice 
President, instead of following the 
prior system under which the candi- 
date with the second largest number of 
votes became Vice President. If no 
candidate receives a majority of elec- 
toral votes, the House selects the Presi- 


dent, each state having one vote. 


There was no change in the method 
of selecting electors, Section 1 of Ar- 
ticle II having provided that “Each 
state shall appoint, in such manner as 
the legislature thereof may direct, a 
number of electors, equal to the num- 
ber of senators and representatives to 
which the state may be entitled in the 
Congress.” 


It is interesting to observe the meth- 
ods by which electors have been select- 
ed under the Constitution. There have 
been four such methods: By the state 
legislatures, by the state at large, by the 
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state at large for electors comparable 
to the two senators, and by congres- 
sional or other districts.! 

The legislatures selected the elec- 
tors ninety-nine times, or 7 per cent of 
the time, the people by congressional 
or other district sixty-four times, and 
the people in each state by general 
ballot 1263 times. 

In 1828 
states. The legislatures of twenty states 


there were twenty-four 
elected electors one or more times. 
These were 

Southern—Alabama, Florida, Geor- 
gia, Louisiana, North 
Carolina, South Carolina; Northern— 
Connecticut, Delaware, Massachusetts, 


Mississippi, 


New Hampshire, New Jersey, New 
York, Rhode Island, 


Vermont; Midwestern—Illinois, Indi- 


Pennsylvania, 


ana, Missouri: Western—Colorado. 


1. The State of Georgia has lately provided 
a new method of selecting electors. By Act 
No. 251 approved March 21, 1958, limited to a 
period of four years, each state executive com- 
mittee of a litical party shall at least sixty 
days before the presidential election on Tuesday 
after the first Monday in November, 1960, file 
with the secretary of state, a list of nominees 
of such party for presidential electors. Electors 
shall be elected by the state at large without 
reference to any candidate for president or vice 
president and the names of such latter candi- 
dates shall not be printed on the ballot in con- 
nection with the names of the candidates for 
presidential elector. In short, this law provides 
that electors so nominated by such executive 
committees and elected by the pone. shall not 
be required to cast their votes for any nominee 
of any political party for president or vice 
president, but may vote for individuals of their 


The legislature of South Carolina 
elected its electors from 1789 to 1868, 
except in 1864, After 1828 there was 
no election by the legislature of any 
other state except by Mississippi in 
1944, 

A table indicating the methods of 
selecting electors throughout our his- 
tory is found at pages 1185-1187." 


The Selection of a President 
in the Convention of 1787 

In the Constitutional Convention of 
1787 the selection of a President was 
as gravely considered as any other sub- 
ject before the Convention. 


The eleven plans it debated included 
a selection (1) by Congress, (2) by 
the people, (3) by electors, either (a) 
chosen by the state legislatures, or (b) 
chosen by the people. 


(1) The objections made to the first 
plan were many. It is interesting to 
note them. There would be a constant 
intrigue for the election. The legisla- 
ture and the candidates would bargain 
and play into one another’s hands. 





own choice. 

2. The table is based on ‘‘Manner of Select- 
ing Delegates to National Political Conventions 
and The Nomination and Election of Presiden- 
tial Electors, Compiled under direction of Felton 
M. Johnston, Secretary of the Senate, by Richard 
D. Hupman, Senate Library, and Samuel H. 
Still, Jr., Legislative Reference Service, Library 
of Congress,”’ and on further research by the 
Legislative Reference Service of the Library of 
Congress. 

e manner of selecting electors during our 
early history came under the scrutiny of the 
Supreme Court of the United States in the case 
of McPherson v. Blacker, 146 U. S. 1 (1892). 
Where information is not available from the 
sources noted above in footnote 2, citations as 
found in the McPherson case are made use of. 
After the first citation they are sometimes cited 
M. v. B., with page number. 
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Votes would be given under prom- 
ises and expectations of recompensing 
the members of the legislature by serv- 
ices to them or to their friends.* The 
executive would be the mere creature 
of the legislature so appointed and 
must needs be impeachable by that 
body. It would be a work of intrigue, 
of cabal and of faction; real merit 
would rarely be the title of appoint- 
ment.4 

2) There were objections to the 
second plan: It was impracticable.° 
The people were too little informed of 
personal characters in large districts 
and were liable to deception.” They 
would never be sufficiently informed of 
characters and would never give a 
majority of votes to any one man. They 
would generally vote for some man in 
their own state, and citizens from the 
larger states would have the best chance 
for election.? The right of suffrage was 
much more diffuse in the Northern 
than in the Southern states, and the 
latter could have no influence in the 
election on the score of their Negroes.* 
The matter of the sizes of the different 
states was unanswerable.” To refer the 
election to the people would be so com- 
plex and unwieldy as to disgust the 
states.'!” A popular election is radically 
vicious. The society of respectable men 
like the Society of the Cincinnati would 
be so influential as to delude the people 
into any appointment which the Society 
supported.'! This Society, for the mem- 
bers of which great respect was felt, 
should never have a predominating in- 
fluence in the government.!* 


On July 17 


against the election by the people 


the Convention voted 





nine noes, one aye.!" 

Mr. Wilson, on the eighth day of the 
convention, offered as a substitute the 
gist of the plan which was later adopt- 
ed. He moved that the states be divided 
into districts, each district to name 
an elector who should ballot for the 
executive but could not elect one of 
their own number. In support of this 
method it was argued that it would pro- 
duce more confidence among the people 
than an election by the legislature.'* 
It would obviate the disparity of popu- 
lation between the northern and the 
southern states and seemed liable to 
fewest objections.'° The best men of 


the state would not hold it derogatory 


to their character to be electors.'® 
The electors chosen for this occasion 
would meet at once and proceed im- 
mediately to an appointment and there 
would be little 


or corruption. ! 


opportunity for cabal 
The selection of elec- 
tors by the people would introduce an 
element of chance: but the plan would 
diminish if not destroy cabal and de- 
pendence.'* It would avoid the dangers 
of intrigue and faction which would 
affect an appointment made by the 


legislature; it would avoid the incon- 
venience incident to ineligibility for re- 
election, which should be forbidden if 
the selection were made by Congress. 
It would avoid the danger incident 
to impeachment of a President appoint- 
ed by Congress; and it would make 
the executive entirely independent of 
Congress. No one had appeared to be 
Con- 


satisfied with appointment by 


gress,.!” 

Mr. Wilson’s substitute was negatived 
the day it was offered—June 2—-8 noes 
On July 19 the conven- 


tion reversed its position and voted for 


and 2 ayes.-" 


the selection of the executive by elec- 


tors—six ayes, three noes.*! 

The matter was referred on August 
31 with other troublesome problems to 
the Committee of Eleven:?2 and that 
Committee reported on September 4 
that the executive be elected as follows: 

Each state to appoint in such man- 
ner as its legislature may direct a 
number of electors equal to the whole 
number of senators and members of 
the House of Representatives to which 
the state may be entitled in the Con- 
gress: the electors are to meet in their 
respective states and vote for two per- 
sons, of whom one at least shall not 
be an inhabitant of the same state as 
themselves; and the Congress may de- 
termine the final choosing and assem- 
bling of the electors, and the manner of 
certifying and transmitting their votes; 
the person “having the greatest number 


3. Formation of the Union, Government 
Printing Office, Sixty-Ninth Congress, First 
Session, House Document No. 398, pages 136-7 
Mr. yey 2, 1787. 


z - page 392, Mr. Govr. Morris—July 17 
5. Id. page 135, Mr. Mason—June 1 

6. Id. page 137, Mr. Gerry—June 2. 

7. Id. page 392, Mr. Sherman—July 17 

8. Id. page 413, Mr. Madison—July 19. 

9. Id. page 452, a Elisworth—July 25 

10. Id. page 452, Mr. Butler. 

11. Id. page 454, Mr. Gerry. 

12. Id. page 456, Mr. Mason—July 26. The 


membership of the Society in the United States 
today is approximately 1900. 

13. Id. page 395. 

14. Id. page 136, Mr. Wilson—June 2 

15. Id. page 413, Mr. Madison—July 19. 
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of votes shall be the president. if such 
number be a majority of that of the 
electors”: and if no candidate has a 
majority vote the senate shall immedi- 
ballot 


| the candidates] for president.*"” 


ately choose by “one of them 

The final report of the Committee on 
Style and Arrangement contained sub- 
stantially the same terms relating to 
electors as are in the Constitution to- 
day, the report containing the words 
“but no senator or representative shall 
be appointed an elector, nor any person 
holding an office of trust or profit un- 
der the United States”:*4 while the 
wording of the Constitution is, “but 
no senator or representative, or person 
holding an office of trust or profit un- 
der the United States. shall be appoint- 


ed an elector”.*° 


Method of Selecting Electors 
—By the State Legislatures 
or by the People 

The method of selecting the electors 
came in for consideration— whether by 
state legislature or by the people of 
the states. 

One member preferred letting the 
legislature nominate and electors ap- 
point.*° Another liked best an election 
by electors chosen by the legislatures 
of the states.** 

There was considerable discussion as 
to the ratio of population which should 
govern the selection of electors, and a 
motion was made to fix the number of 
electors of each state ranging from one 
for the smallest states and three from 
the largest states.*> 


The Beginning 
of Our Liberty 

In 1748, Montesquieu, a 
philosopher (1689-1755), 
prit des Lois 


French 
wrote L’Es- 
(The Spirit of the 
Laws) which he presented to a selected 
group of friends seeking their opinion 
whether he should pan it. They 





16. Id. page 442, Mr. Gerry—J 
17. Id. page 451, Mr. Madivom- July’ 25. 
18. Id. page 453, Mr. Govr. Morris—July 25. 
9. Id. pages 662-3, Mr. Govr. Morris—Sep- 
sy | 
0. Id. ‘page 137. 

a Id. page 414. 

22. Id. page 655. 

23. Id. page 660. 

24. Id. pages 702, 708—September 12 

25. Article II, Section 1, Clause 2. 

26. FORMATION OF THE UNION, op. cit page 137, 
Mr. Gerry—June 2 

27. Id. page 452, Mr. Butler—July 25. 

28. For further details on this subject see A 
Republic—If You Can Keep It—30 A.B.A.J. 38 
(1942). 


~ 
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unanimously advised him not to pub- 
lish it. He did not follow their advice. 
The book has been described as “one 
of the most important books ever writ- 
ten”, and can be ranked as the greatest 
book of the eighteenth century. It was 
the first work setting up a plan of 
liberty for a people. 

Across the seas, seventeen years 
thereafter in 1765, representatives of 
nine colonies met in their first Congress 
in New York and adopted a Declara- 
tion of Rights, as a protest against the 
imposition by Parliament of stamps on 
legal documents, and other encroach- 
ments on their rights. 

Twenty years after Montesquieu’s 
book was published the American peo- 
ple were becoming more restive under 
the increasing “train of abuses and 
usurpations” evincing a design by 
George III to reduce the colonies under 
absolute despotism. 

The Declaration of Independence 
followed in 1776. In five years the 
Revolutionary War resulted in our free- 
dom. 

During that war the colonies wres- 
tled among themselves to create the 
Articles of Confederation. 


It Is Our 
Unlimited Government 

After the Revolutionary War the 
states were independent with all the 
powers of self-government. In contrast 
to the liberties which the states were 
determined to retain, it is little short 
of amazing that today the Federal 
Government, with its limited powers 
under the Constitution, has become a 
government of unlimited powers. 

Why do we now live under an un- 
limited government? How have such 
powers been assumed by Congress? 
For the first 146 years of our history 
the Supreme Court considered and 
overturned acts of the state legislatures 
and of the Congress which were in con- 
flict with constitutional principles. 

We have an unlimited government 
today, not by reason of any constitu- 
tional right on the part of the Federal 
Governmeni, but as a result of the 
direct seizure during the twenty-five 
years beginning in 1933 of powers not 
delegated by the states to Congress 
during the four months the Constitu- 
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tional Convention sat in Philadelphia 
in 1787, or thereafter by amendment. 


When the Constitution was written 
in 1787 creating a government with a 
Congress, an Executive and a Supreme 
Court, the members of the Convention 
felt that they had limited Congress to 
the exercise of those powers which were 
necessary for (1) the maintenance of 
the federal government, (2) the pro- 
tection of the states from a foreign foe, 
and (3) the protection of the people of 
the states from their own and other 
state governments. 

But beginning in 1933, the Presi- 
dent under claimed emergencies, rec- 
ommended and the Congress enacted 
several laws which were beyond the 
power of the Congress to enact under 
the Constitution, some of which the 
Supreme Court of that day declared 
unconstitutional. 


One such law the President sent to 
the Congress, expressing the hope that 
it would not “permit doubts of its con- 
stitutionality, however reasonable, to 
block the suggested legislation”. Con- 
gress complied, and shortly thereafter 
the act reached the Supreme Court. 
That Court, after considering the pow- 
er of Congress or lack of it under the 
Constitution to regulate the wages of 
miners and the price of coal in the 
market, held the act unconstitutional in 
May, 1936, saying: 


... Every journey to a forbidden end 
begins with the first step; and the 
danger of such a step by the federal 
government in the direction of taking 
over the powers of the states is that 
the end of the journey may find the 
states so despoiled of their powers, or 
—what may amount to the same thing 
—so relieved of the responsibilities 
which possession of the powers neces- 
sarily enjoins, as to reduce them to 
littl more than geographical sub- 
divisions of the national domain. It is 
safe to say that if, when the Constitu- 
tion was under consideration, it had 
been thought that any such danger 
lurked behind its plain words, it 
would never have been ratified.?9 


Nine months after the decision in 
the Carter case, the President sent his 
court-packing plan to Congress. Two 
months and six days thereafter ine 
up- 


holding the National Labor Relations 


Court announced its decision®® 


William Logan Martin has prac- 
ticed in Birmingham since 1920. A 
graduate of the United States Mili- 
tary Academy, he received his law 
degree at the University of Alabama 
in 1908 and entered practice in 


Montgomery. He served as Attorney 
General of Alabama from 1915 to 
1918, was a major in the Army dur- 
ing World War I, and a judge of the 
15th Alabama Judicial Circuit in 
1919 and 1920. 





Act, by which the Board was author- 
ized to supervise the relationship be- 
tween employer and employee with 
respect to hours, wages, discharge and 
other causes of industrial disagreement. 

Thus the Court overruled a series of 
decisigns which had never failed to 
hold that manufacturing was subject to 
state regulation and not to federal 
control. 

Perhaps the adherence of the Court 
to constitutional principles which had 
been in effect 147 years might have 
saved the country from the condition 
in which we find it today, beset as our 
government is by demands for more 
and more billions to spend on more 
and more unconstitutional ventures and 
with unlimited power to exact it from 
all taxpayers. 

Under the Income Tax Amendment 
Congress may impose taxes without 
limit on our citizens. The Supreme 
Court has held that Congress may ex- 
pend billions of dollars for any purpose 
which Congress determines is for “the 
general welfare” — United States v. 





29. Carter v. Carter Coal Company, 298 U. S. 
238, 295. 

30. National Labor Relations Board v. Jones 
& Laughlin Steel Corporation, 301 U. S. 1(1937). 
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Butler, 297 U.S. 1, 65-66 (1936) ; and 
that no person, not even a state, can 
question the legality of such an ap- 
propriation—Massachusetts v. Mellon, 
262 U.S. 447 (1923). 


Besides invasions of the rights of the 
states in the fields of industry and 
labor by the Executive, the Congress 
and the Supreme Court, and in the 
field of education by the Supreme 
Court, the Court has protected former 
Communists with respect to the rights 
of a state to admit them to practice law, 
or even to question them as to their 
background as Communists; by deny- 
ing to the states the right to convict 
Communists of seditious activities on 
the ground that the field has been 
fully occupied by Congress; by setting 
aside the conviction of a Communist 
on testimony secured by the Federal 
Bureau of Investigation 6n the ground 
that the defendant was not permitted 
to examine the files of the FBI; by 


holding in effect that it is not illegal 


lo preach the violent overthrow of our 
form of Government, so long as there 
is no incitement to illegal action. 
Thus the states are stripped of their 
rights and powers, and unless the peo- 
ple can compel a change in the path 
now being followed by all three de- 
partments of the Federal Government, 
we may awake some day to observe our 
country merely as one comprising 
forty-nine provinces ruled from Wash- 


ington. 


What Is Our Remedy? 

If we then have a Constitution it will 
be in name only. 

Such a continuous course of conduct 
on the part of the Federal Government 
is greatly disturbing to right-minded 
citizens, who, as in crises which have 
arisen before in our history, look to 
their leaders to point the way out of 
the grave conditions now facing our 
country, 


The most available course which 
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offers immediate hope is the proposal 
to have our legislatures elect the next 
presidential electors. 

Have we the courage to bring this 
plan out in the open and elect legisla- 
tures which will carry it out? It has 
been tested in our early history and 
electors then selected their best and 
most patriotic citizens for President. It 
is valid. It is constitutional. 

\re we to accept the nominees of 
the two parties and blindly vote for 
Tweedledum or Tweedledee? 

Our remedy lies before us. 

If we are strong and courageous 
enough to return to our early paths of 
right and virtue and have our legisla- 
tures select their own electors—men of 
ability, courage and independence of 
party, our electors will have an oppor- 
tunity to select candidates whom we 
can support. Such a plan, such a party 
should sweep all before it, North and 
South, East and West, and bring back 
to us our liberty, freedom and inde- 
pendence, 





Table Showing Methods by Which Electors for President and 
Vice President Have Been Selected Since 1789 


Upon the organization of the United States Government in 1789 and upon the later admission to the Union of other states, 
electors from each state were elected for the years indicated (a) by the legislature, (b) in a general election (1) by the state 


at large, (2) by congressional or other districts, all as shown by the following table:! 





Election of Electors 
for President and Vice President 




































































by 
Admitted Popular Vote 
to Union Legislature State at Large Dist. 
Alabama 1819 1820 1824 to date. Acts ef Dec. 26, 
Act of November 25, 1820 1823. Dec. 17, 1827. 
Arizona 1912 i kom 1916 to date. Laws 1913, 3rd Ex. 
Sess. ch. 89; Rev. Stat. 1913 
(Civ. Code) par. 2868. p. 959; 
Laws 1927, ch. 87 § 2, 3. p. 204; 
Cons. and Rev. ch. 928 § 1156. 
Arkansas 1836 ~~ 1836 to date. Act of Sept. 24, 
1836. 
California 1850 ~~ 1852 to date. Act of April 28, 
1852. 
Colorado — 1876 18762 — 1880 to date. Act of March 8. 
1877. mars ; 
Connecticut 1788. 1792-1796 By Resolution. 1832 to date. Act of 1828 (P.L. 
1796-1828. Act of 1800. 1838, ch. 4, Tit. 27, pp. 212-15. 
Delaware 1788-1828 wee 1832 to date. Act of Feb. 13, 
Act of October 20, 1788, p. 3 1829. ‘ 
Florida 1845 1868 ve. 1848 to date. Act of Jan. 6, 
1847 (except as to 1868). 
Georgia 1788-1828 1832 to date. Act of 1824, p. 58. 
Idaho 1890 1892 to date. Laws 1890-91, p. 


57, sec. 115. 





1. For sources of table, footnote 2, page 1182. 
2. Con. Colo. 1876 schedule, sec. 19 
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Election of Electors 
for President and Vice President 




































































by 
Admitted Popular Vote 
to Union Legislature State at Large Dist. 
Illinois 1818 =—-:1818 1828 to date. Act of June 11, —-1820-24. Act of 
1827. March 2, 1819.4 
Indiana 1816 1816-20 1832 to date. Act of Jan. 23, 1824-28.5 
1832. 
eS. ...- ae 1848 to date. Act of Feb. 24, ea 
f 1847. 
Kansas 1861 1864 to date. Act of March 1, 
1864. 
Kentucky 1792 1828 to date. Act of Feb. 12, 1796-1824.6 
1828. 
Louisiana 1812 1812-24 1848 to date. Act of June 1, 1828-1844. Act of 
; 1846. Feb. 2, 1825. 
Maine | 1820 1836 to date. Act of March 6, 1820-1832. 
1832. 
Maryland 1788 Laws Md. 1788 Nov. Sess. 1796-1832. Act of 
ch. 107 1792 Laws Md. 1790, Dec. 24, 1795. Laws 
ch. 16.5 1836 to date. Act of Md. 1795, ch. 73.10 
rea March 15, 1834.9 
Massachusetts 1788-92 from persons nominated by 1804. Mass. Res. June 1804, p. 1796 (1 from each 
congressional district. Mass. Res. 19.15 1824, Mass. Res. 1824, p. district but legisla- 
1788, p. 53; Mass. Res. June 1792, 40.16 1828-48. 1852 to date. Act ture to elect 2 from 
page 25.11 1800. Mass. Res. June of April 5, 1851. state). Mass. Res. 
1800, page 13.12 1808. Mass. Res. June 1796, p. 12.17 
1808, pp. 205, 207, 209.18 1816. Id. 1812. Mass. Res. 
at 233,14 1812, p. 94.158 1820. 
Mass. Res. 1820, p. 
245,19 
Michigan 1837 1838-88. 1896 to date. "1892. Laws 1891 No. 
: 50. 
Minnesota 1858 1858 to date. Act of Aug. 12, ae: 
1858. 
Mississippi 1817 1944 20 1820-1940. Act of Feb. 12, 1820. 
1948 to date. 
Missouri 1821 1824 1828 to date. Rev. Stats. (1949) Pi 
§ 128.010-128.040. 
Montana 1889 ' 1892 to date. Laws 1891, p. 173. mE 
Act of March 4, 1891. 
Nebraska 1867 1868 to date. Act of Oct. a . 
1868. 
Nevada 1864 1868 to date. Act of March 9, 
1866. 
New Hampshire 1800 1788. Act of Nov. 12, 1788. 1792. mee : 


New Jersey 


| 


Ibid 


Ibid. 

Id. at 32. 
Id. at 31. 
Id. at 29, 30. 
Id. at 32. 
Ibid. 
Ibid. 

. Ibid. 

. Ibid. 

. Id. at 31. 
. Id. at 32. 
. Ibid. 


siededinecvitoned 
AURERESOMIRM wo 


nee 
oewnn~ 


. M.v. B., page 32 
. Ibid. 


Nh 


t 
Sse 


M.v. B., page 30. 


. Legislature nominated group of electors to o 
electors. Act of November 4, 1944, Ex. Sess. c 
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1788-1800. (N.J.L. 1786-93, ch. 320, 
p. 667) 1812.21 





. McPherson v. Blacker (1892), 146 U.S. 1, 32. 

. By separate districts, equal to the number of representatives and senators 
to which the state was entitled. 

M. v. B., page 32. 


peace all other slates of 


1796. Laws N 
1804 to date. 


1804. 1808. Act of Feb. 25, 1804. 


-H. 1792, 398, 401. 





1816 to date.22 















ys 











Act of 
». Laws 


. 73.10 


n each 
legisla- 
2 from 
. Res. 
. 12.17 
_ Res. 
5 1820. 
820, p. 


391 No. 











Admitted 
to Union 


New Mexico 


New York — 


North Carolina 


North Dakota 
Ohio 
Oklahoma 


Oregon 


Pennsylvania 


Rhode Island 


South Carolina 


South Dakota 


= 
Tennessee 


Texas 





Utah 
Vermont 


Virginia 


Washington 
West \ irginia 
Wisconsin 
Wvomin g 


3. Ibid 

4. M. v. B., page 32. 
5. Id. at 30-1. 

6. Id. at 32. 

7. Id. at 29. 

28. Id. at 30, 31. 


1912 


1889 
1802 
1907 


1859 


1889 
1796 


1845 
1896 


1791 


~ 1889 


1862 


1848 


1890 


1792-1824 


1812-4 


1800. 26 Niles’ 


1792 =" 


1788-1860 °° 


egislature 





tor 


Election of Electors 


President and Vice President 


by 


Popular Vote 


State at Large 
1916 to date. Act of March 10, 
1915. 
1828. N.Y. Rev. Stat. 1827 Pt. 1 
Tit. 6, ch. 6.2" 1832 to date. Me- 
Kinney’s Ann. 1949, sec. 131(1). 
1872 to date. Laws 1868, ch. 45. 


1892 to date. Laws 1890, ch. 84, 
oz 

1804 to date. Act of Jan. 20, 
1804. 

1908 to date. Laws 1907-8, p. 
376. 

1860 to date. Act of June 4, 1859. 
amd Oct. 24. 1864. 
1788. Acts Pa. 1787-8. Act of 
Oct. 4, 1788, p. 513.2% 1792. 
1796 Laws Pa. 1792. p. 240.25 
804 to date. Act of Feb. 2, 
1802. 

1795 to date. 
1872 to date. 
1858. 

1892 to date. Laws 1891. ch. 59 
1836 to date.’! 


Act of Sept. 26, 


1848 to date. 
1848. 

1896 to date. Laws of 1896, pp. 
369-70. 

1828 to ‘date. Act of Oct. 25. 
1824. 

1800. Laws Va. 1799, 1800, p. 
3.55 1804 to date. 


1892 to date. 
1891. 


Act of March 9. 


1864 to date. Act of November __ 


13. 1863. 
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Act of March 15. 


\: 
pist, 


1792-1808. Ir. N.C. 
Laws chs. 15. 16 of 
1792.25 1816-1858. 


1796. Laws Tenn. 
1794, 1803, p. 109.32 
1800. Laws Tenn. 


1794-1803. p. 211.33 
1804 to 1832.°4 


1788. Laws Va. Oct. 
Sess. 1788. pp. 1. 2; 
12 Henning’s Stat. 
648.36 1792. 1796. 
Laws Va. 1792. p. 
87; 13 Henning’s 
Stat. 546.47 





1848 to date. Act ol August 21, 
1848. 








29. Id. at 30 (being one of the 9 states in which electors were so chosen). 


30. M. v. B., page 32. 
31. Ibid. 

32. Id. at 31. 

33. Id at 32. 

34. Ibid 

35. Ibid. 

36. Id. at 29. 

37. Id. at 30. 


1892 to date. Laws 1890-1891, 


ch. 63. 
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Proceedings of the Assembly: 


Los Angeles, California, August 29-29, 1958 


First Session 

The Assembly of the American Bar 
Association convened at 10:00 aA.M., 
Monday, August 25, in the Philhar- 
monic Auditorium in Los Angeles. 
President Charles S$. Rhyne, of Wash- 
ington, D. C., was in the chair. 

After the playing of the “Star Span- 
gled Banner” and “God Save the 
Queen”, the Very Rev. David de L. 
Scovil, Dean of St. Paul’s Cathedral, 
pronounced the invocation. 

Addresses of welcome were delivered 
by Governor Goodwin J. Knight, of 
California, Mayor Norris Poulson, of 
Los Angeles, and President E. Avery 
Crary, of the Los Angeles Bar Associ- 
ation. The response on behalf of the 
Association was made by Joseph N. 
Welch, of the Boston Bar. 

President Rhyne then introduced the 
members and guests seated on the 
platform. 

James L. Shepherd, Jr., of Houston, 
Texas, Chairman of the House of 
Deiegates, then took the chair while 
Mr. Rhyne delivered the Annual Ad- 
dress of the President, “World Peace 
Through Law”. (The address was 
published in full in the October issue 
of the JournaL, 44 A.B.A.J. 947). 

After delivering his address, Mr. 
Rhyne again took the gavel, and intro- 
duced Chief Justice Earl Warren who 
delivered an address on “The Problem 
of Delay”. 
lished in full in the November issue 
of the JournaL, 44 A.B.A.J.°1043). 


Nominations were then 


(This address was pub- 


received 
for three-year terms as Assembly Dele- 
gate to the House of Delegates. There 
are fifteen Assembly Delegates, five 


elected each year. The following were 
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nominated this year: Charles H. Bur- 
ton, of the District of Columbia; 
Churchill Rodgers, of New York City; 
Thomas M. of Colorado 
Springs, Colorado; William C. Farrer, 
of Los Angeles, California; Paul Car- 


Burgess, 


rington, of Dallas, Texas; George E. 
Brand, of Detroit, Michigan; L. Clair 
Nelson, of Hamilton, Ohio; James D. 
Bruton, Jr., of Plant City, Florida; 
Walter P. Armstrong, Jr., of Memphis, 
Tennessee; Neill Garrett, of Des 
Moines, lowa; and C. Baxter Jones, 
Jr., of Atlanta, Georgia. 

Mr. Carrington was elected to fill 
one vacancy in the ranks of the Assem- 
bly Delegates caused by the absence of 
Hatton W. Sumners, of Dallas, whose 
term expired at the end of the meeting. 

Ben R. Miller, of Baton Rouge, 
Louisiana, Chairman of the Section of 
Bar Activities, then announced the 
winners of the Awards of Merit, and 
the awards were presented to represent- 
atives of the winning state and local 
bar associations by Grauman Marks, 
of Cincinnati, Ohio, the Chairman of 
the Section’s Award of Merit Commit- 
tee. The following bar associations 
received awards: 

Class IA (state bar associations with 
more than 2,000 members): Illinois 
State Bar 
mention to the Louisiana State Bar 


Association; honorable 
Association and the Florida Bar. 

Class IB (state bar associations with 
fewer than 2,000 members) : the North 
Carolina State Bar. 

Class IIA (local bar associations 
with more than 800 members): the 
Philadelphia Bar Association; honor- 
able mention to the Seattle Bar Associ- 
ation. 
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Class IIB (local bar associations 
with between 100 and 800 members) : 
the Spokane Bar Association; honor- 
able mention to the San Diego County 
Bar Association and the Montgomery 
County Bar Association (Alabama). 

Class IIC (local bar associations 
with fewer than 100 members): the 
Sonoma County Bar Association (Cali- 
fornia) ; honorable mention to the Cole 
County Bar Association (Missouri) 
and the Copper County Bar Associa- 
tion (Michigan). 

Albert B. Houghton, of Milwaukee, 
Wisconsin, Chairman of the Associa- 
tion’s Committee on Traffic Court Pro- 
gram, announced thé awards to cities 
showing greatest improvement in their 
traffic courts during the past year. The 
following cities were cited: 

Group 1 (cities of over 1,000,000) : 
honorable mention to Philadelphia. 

Group 2 (cities of 750,000 to 1,000,- 
000): no award. 

Group 3 (cities of 500,000 to 750,- 
000) : first place, Dallas, Texas; honor- 
able mention, Seattle, Washington. 

Group 4 (cities of 350,000 to 500,- 
000): first place, Denver, Colorado, 
and Indianapolis, Indiana; second 
place to Oakland, California; honor- 
able mention to Kansas City, Missouri, 
and Portland, Oregon. 

Group 5 (cities of 200,000 to 350,- 
000): first place to Toledo, Ohio: 
second place to Oklahoma City and 
Akron, Ohio; honorable mention to 
Miami, Florida, Omaha, Nebraska, and 
Norfolk, Virginia. 

Group 6 (cities of 100,000 to 200,- 
000): first place to Arlington, Vir- 
ginia, and Saginaw, Michigan; second 
place to Wilmington, Delaware; honor- 
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able mention to Berkeley, California. 

Group 7 (cities of 50,000 to 100,- 
000): first place to Lake Charles, 
Louisiana, and Warren, Ohio; second 
place to Dearborn, Michigan, and 
Battle Creek, 
mention to Elmira, New York, and 
Cleveland Heights, Ohio. 

Group 8 (cities of 25,000 to 50,- 
000): first place to Muskegon, Michi- 


gan; second place to Lafayette, Louisi- 


Michigan; honorable 


ana; honorable mention to Pocatello, 
Idaho, St. Cloud, Minnesota, East 
Cleveland, Ohio, and Appleton, Wis- 
consin. 

Group 9 (cities of 10,000 to 25,- 
000): first place to Bend, Oregon, and 
Bristol, 


Lawrence, Kansas, and Hormel, New 


Virginia; second place to 
York; honorable mention to Highland 
Park, Illinois, and South Orange, New 
Jersey. 

At the call of the chair, seven 
members came forward with resolu- 
tions to be considered. These resolu- 
tions were referred to the Resolutions 
Committee which reported during the 
Third Session (infra). 

The Assembly recessed at 12:15 P.M. 


Second Session 
The Assembly convened for its sec- 
ond session at 10:00 a.m., Wednesday, 
August 27, in the Pacific Ballroom of 
the Statler-Hilton Hotel, 
Rhyne in the chair. 


President 


There was a brief ceremony during 
which degrees of Doctor of Laws were 
conferred by Loyola l niversity of Los 
Angeles upon the Hon. Leslie E. Pep- 
piatt, M.C., President of the Law Soci- 
ety, London, England; the Hon. Arthur 
Kelly, Q.C., President of The Canadian 
Bar Association; the Right Hon. Sir 
Harry Hylton-Foster, Q.C., M.P., Solic- 
itor General of Great Britain; Attor- 
ney General William P. Rogers; and 
President Rhyne. 

The invocation was pronounced by 
the Rev. Father Charles Casassa, Presi- 
dent of the University. 

The addresses of the morning were 
delivered by Mr. Kelly and Mr. Rogers. 

The Assembly also heard a brief 
address by Dr. Gunnar Gundersen, 
President of the American Medical 
Association. 


The meeting recessed at 11:50 A.M. 
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President Rhyne turns over the gavel to incoming President Ross L. 
Malone at the close of the 1958 Annual Meeting in Los Angeles. Looking 
on are Robert K. Bell, of Ocean City, New Jersey, a new member of the 
Board of Governors, and Sylvester C. Smith, Jr., of Newark, New Jersey, 
the new Chairman of the House of Delegates. 





Third Session 
The Third Session of the Assembly 
convened at 2:00 p.m. on Thursday, 
Rhyne 


presiding. The invocation was pro- 


August 28, with President 
nounced by Dr. Edgar F. Magnin, 
Senior Rabbi of the Wilshire Boule- 
vard Temple. 

The first order of business for the 
afternoon was the consideration of 
amendments to the Constitution and 
By-laws of the Association. The pro- 
posed amendments were offered to the 
Assembly by Sylvester C. Smith, Jr., 
Chairman of the Rules and Calendar 
Committee of the House of Delegates. 
There were seven amendments to the 
Constitution and eight to the By-laws, 
all of which had been approved by 
the House of Delegates. The Assembly 
voted to adopt the amendments. (The 
text of these amendments was published 
in the July issue of the JOURNAL at 
page 667, and a full account of the 
action on them by the House of Dele- 
gates appeared in the November issue 
of the JourRNAL.) 

President Rhyne then introduced 
Roy L. Cole, of Dallas, Texas, winner 
of the 1958 Ross Essay Contest. Mr. 
Rhyne presented the prize, a check for 
$2.750, and Mr. Cole delivered a sum- 


mary of his winning essay. (The essay 
was published in full in the October 
issue of the JOURNAL beginning at page 
953.) 

The members of the Assembly then 
stood in silence in memory of two 
former Presidents of the Association 
who had died during the past year: 
Joseph W. Henderson, of Pennsylvania, 
and Guy A. Thompson, of Missouri. 

The addresses of the afternoon were 
delivered by the Hon. Leslie E. Peppi- 
att, M.C., President of the Law Society, 
and the Right Hon. Sir Harry Hylton- 
Foster, Q.C., M.P., Solicitor General of 
Great Britain. 

The Assembly then heard the report 
of the Committee on Resolutions, pre- 
sented by Hale McCown, of Beatrice, 
Nebraska, the Chairman. Mr. McCown 
said that the Committee had received 
seven resolutions from members of the 
Association. He reported as follows: 

The first resolution, offered by J. 
Wesley McWilliams, of Philadelphia, 
Jacob M. Lashly, of St. Louis, Ernest 
Angell, Dudley Bonsal, Orison S. Mar- 
den, and Whitney North Seymour, all 
of New York City, Herbert Little, of 
Seattle, and Homer G. Angelo, of San 
Francisco, condemned the political exe- 
cutions by the Communists of Premier 
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Imre Nagy, Defense Minister Pal Mil- 
iter, and other leaders of the 1956 
uprising in Hungary against the 
Russians. 

On recommendation of the Resolu- 
tions Committee, the Assembly voted 
to adopt the resolution. 

The second resolution, offered by 
Charles J. Bloch, of Macon, Georgia, 
would have required the President of 
the Association, whenever he conveys 
to Congress or any other legislative 
body the position of the Association 
to state the action of the Association, 
the House of Delegates or Board of 
Governors and what the vote was, if 
any, on the issue. 

The Resolutions Committee recom- 
mended that this resolution be disap- 
proved on the ground that these mat- 
ters are specifically covered by the 
By-laws. 

The Assembly voted to follow the 
Committee’s recommendation. 

The third resolution, offered by 
Palmer Hutcheson, Sr., of Houston, 
Texas, urged lawyers and judges in all 
the states to uphold law and order, so 
that no right should go without a 
remedy, and mandates are not opposed 
by violence and force. 

Mr. McCown reported that the Com- 
Resolutions recommended 
that this resolution be not adopted on 


mittee on 


the ground that its substance was in- 
herent in the oath taken upon admis- 
sion to the Bar. 

Mr. Hutcheson appealed to the mem- 
bers to adopt the resolution. “This is 
the time to say what the oath [of a 
lawyer] does mean in your conscience, 
in your heart, and in your soul, when 
you take it” he declared. 

The Assembly voted not to adopt the 
resolution. 

The fourth resolution, offered by 
Victoria Gilbert, of Shelbyville, Ken- 
tucky, would have recommended the 
creation of an Academy of National 
Policy. The Resolutions Committee rec- 
ommended that this be not adopted, in 
view of the many varying approaches 
to the long-range policies contemplated. 

The Assembly voted to adopt the 
recommendation of the Committee. 

The fifth resolution, offered by 
Dorothy Frooks, of New York City, 
would have favored a statute to require 
all dealers in automobiles to furnish a 
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complete “pedigree” of the vehicles, 
showing ownership, mileage, etc. 

The Committee recommended that 
this resolution be not adopted, and the 
Assembly followed the recommenda- 
tion. 


The sixth resolution, also offered by 
Miss Frooks, favored the creation of 
“Little Assemblies” of the United Na- 
tions in each member of the U.N. The 
Committee recommended that this reso- 
lution not be adopted. 

Miss Frooks, speaking in favor of 
the resolution, said that the Little As- 
semblies sitting in each country could 
serve as fact finders and report what 
was wrong in various communities. “I 
think the time is coming when organi- 
zations like the American Bar Associa- 
tion will have to take a stand to make 
the people’s voice count, and these 
Little Assemblies can do it by having 
a little United Nations in every coun- 
try” she said. 

The Assembly voted not to adopt the 
resolution. 
resolution, also sub- 
mitted by Miss Frooks, proposed a 
study of the property rights of indi- 


The seventh 


viduals and nations in space, air, and 
under water, the study to be made by 
a committee of the United Nations. 

On the Resolutions Committee’s rec- 
ommendation, this resolution was re- 
ferred to the Committee on Outer 
Space of the Section of International 
and Comparative Law. 

The Assembly recessed at 4:10 P.M. 


Fourth Session 


The Fourth Session of the Assembly 
was the traditional Annual Dinner, 
held this year in the International Ball- 
room of The Beverly Hilton on Thurs- 
day evening, August 28. 

The invocation was pronounced by 
His Eminence, James Francis Cardinal 
McIntyre, Archbishop of Los Angeles. 

President Rhyne introduced the 
guests seated at the speaker’s table 
and read a telegram he had received 
from President Eisenhower sending 
greetings to the Association. 

Norman R. Tyre, a member of the 
Los Angeles Bar, then introduced Bob 
Hope, noted star of radio, television, 
and moving pictures, who spoke ex- 
temporaneously. 


The address of the evening was then 
delivered by Mme. Chiang Kai-shek, 
wife of the President of China. (Mme. 
Chiang’s address is published in this 
issue, beginning at page 1151.) 

President Rhyne then presented the 
American Bar Association Medal to E. 
Smythe Gambrell, of Atlanta, Georgia. 
The Medal is the highest honor within 
the gift of the Association and is 
awarded for distinguished service to 
American jurisprudence. 

President Rhyne then presented the 
first American Bar Association Public 
Service Awards, a new project de- 
signed to give recognition to members 
of the press and the television, radio 
and motion picture industries for work 
increasing public understanding and 
appreciation of the American system 
of justice. 

The following seven awards were 
made: 

1. To United Artists Corporation 
for release of “Twelve Angry Men”. 

2. To Time, Inc., for the series in 
Life on “Crime in the United States” 
and for distinguished editorials on law 
as a force 
affairs. 


in domestic and world 


3. To the Columbia Broadcasting 
System for its television productions of 
“The Greer Case” and “The Verdict Is 
Yours”. 

4. To the National Broadcasting 
Company, for its television productions 
of “An Act of Law” and “American 
Trial by Jury”. 

5. To the Richmond News-Leader 
for its distinctive column “A Letter on 
the Law”. 

6. To the Cleveland Plain Dealer 
for an editorial series on court ad- 
ministration. 

7. To the St. Petersburg Times for 
editorials and articles on law and the 
courts, 


Two citations, Mr. Rhyne reported, 
had been mailed to the recipients—to 
the City Title Insurance Company for 
publication of a series of advertise- 
ments entitled “The Law Is on Your 
Side” and to the Charlotte Observer 
for a series of articles on the need for 
improvement of judicial administra- 
tion. 


Honorary memberships in the As- 
sociation were conferred on Sir Harry 
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Hylton-Foster, Mr. Peppiatt, Mr. Ralph 
Risk. former President of the Law So- 
ciety of Scotland, Sir William Charles 
Crocker. a former President of the Law 
Society. and Mr. Kelly, the President 
of The Canadian Bar Association. 


Mr. Rhyne then introduced his sue- 
Malone, of Roswell, 


New Mexico, who spoke briefly. 


cessor, Ross i 


The dinner ended at 10:45 P.M. 


Xe 


ifth Session 

The Fifth Session of the Assembly 
was called to order by President Rhyne 
at 10:55 a.m. on Friday, August 29. 


James L. Shepherd, Jr., of Houston, 
Texas, Chairman of the House of Dele- 
gates, reported that the House had 
adopted the resolution condemning the 
execution of the leaders of the uprising 


in Hungary. 
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A MERICA’S ADVOCATE: ROB- 
ERT H. JACKSON. By Eugene C. 
Gerhart. Indianapolis: The Bobbs- 
Merrill Company, Inc. 1958. $7.50. 
Pages 45. 

A biography of a Justice of the 
Supreme Court may serve two func- 
tions. It may form a part of the in- 
spirational literature of the law in 
telling the story of a lawyer who suc- 
ceeded in achieving a place on the 
highest court of the land. It may also 
give the history of a judicial mind in 
the making—throwing new light on 
the opinions of the Justice and furnish- 
ing a new basis for an appraisal of his 
work, 

As the title of the book indicates, 
Mr. Gerhart chose to place major em- 
phasis upon the first function: he has 
carried out the task which he assumed 
with thoroughness and competence. He 
has had an advantage which judicial 
biographers rarely have. He com- 
menced his work during the lifetime of 
the Justice and had the benefit of many 
conversations with him; he had access 
to his autobiographical notes and to 
the texts of unpublished memoranda 
and speeches. Mr. Gerhart has used 
this material effectively, not hesitating 
to quote Jackson’s own words at length. 
The excerpts from Jackson’s speeches 
and opinions give the reader a fine 
sampling of his eloquent, pungent and 
forceful English. 

Mr. Gerhart tells very well the story 


of the country boy who early in his 
school days showed a marked flair for 
debating and a quickness of wit which 
won him local renown. With no formal 
general education beyond high school 
and with only one year of formal train- 
ing in the law, he entered into the 
practice of law at the age of 21. Suc- 
cess at the Bar came aimost immedi- 
ately. He became the leading lawyer 
in the Jamestown, New York, area; he 
was the attorney for one of the local 
banks, for the street railroad company, 
the telephone company and many in- 
dustrial corporations; but he achieved 
professional success without sacrificing 
his own strongly held liberal views. 
In his own phrase, he refused to place 
“income above independence’: he was 
able to maintain both. 

The account of Jackson’s work at 
the Bar is necessarily a brief one. The 
author gives us a few glimpses of his 
ability in presenting cases to the jury 
and his skill in the argument of cases 
on appeal. A picture emerges of an 
advocate at his best—one who possessed 
the rare combination of a good jury 
personality and the qualities of a pro- 
found lawyer, maintaining a_ high 
standard of craftsmanship in the prep- 
aration and presentation of his cases. 
What does not quite come through is 
the feel of Jackson’s full-bodied per- 
sonality, his vigor and forcefulness, 
softened by his charm and wit. 

From the beginning. Jackson was 
dedicated to the interests of his pro- 
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New officers and members of the 
Board of Governors were introduced 
and spoke briefly to the Assembly. 

President Rhyne then turned the 
gavel over to his successor, Ross L. 
Malone, of Roswell, New Mexico, who 
then presented Mr. Rhyne with a cer- 
tificate of service. 

Mr. Malone spoke briefly of his 
plans for the coming year, and the 
meeting was adjourned at 11:25 A.M. 


fession: he had a sense of mission 
about it. The words he used to describe 
“The County-Seat Lawyer” in an article 
in this JoURNAL might well have been 
applied to Jackson himself: “The law 
to him was like a religion.” 

\ new career as government counsel 
was initiated in 1934. That year Jack- 
son became counsel to the Internal 
Revenue Bureau, a position in which 
he tried the income tax case against 
Andrew W. Mellon, the former Secre- 
tary of the Treasury. Thereafter, he 
became Assistant Attorney General, 
first in charge of tax matters, later in 
charge of antitrust cases. He played 
an active role in the 1936 campaign 
and, after the President’s re-election, 
his rise was rapid. In 1938, he became 
Solicitor General. In that office. his 
record was outstanding; Justice Bran- 
deis is said to have remarked that 
“Jackson should be Solicitor General 
for life.” 

Jackson became Attorney General in 
1940. Here he played an important 
part in the solution of the problems 
generated by the imminence of war. 
Mr. Gerhart gives a full account of 
Jackson’s work as Attorney General, 
including the much debated opinion 
holding that the President had author- 
ity to transfer fifty over-age destroyers 
to the United Kingdom, an act which 
Winston Churchill later credited with 
having contributed greatly to the abil- 
ity of the Allies to hold the line until 
the United States entered the war. 

The title of the book is derived from 
Jackson’s role at Nuremberg where he 
served as advocate for the whole coun- 
try. Here, as in other parts of the 
book, the author shows his determina- 
tion to meet criticism of Jackson head- 
on, and not to avoid a discussion of 
any of the controversial aspects of his 
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career. To the criticism that a Justice 
of the Supreme Court ought not to 
leave the Bench to assume the role of 
prosecutor, there is a ready answer. 
When the nation is involved in inter- 
national conflict, it may properly call 
to its aid the best men available, re- 
gardless of the places held by them in 
the division of functions in the domes- 
tic life of the nation. The outstanding 
work which Justice Jackson did, both 
in negotiating the basic charter and in 
presenting America’s case before the 
international tribunal, is described in 
great detail, perhaps in too great detail 
in proportion to the rest of the biog- 
raphy (about one third of the book). 

Nuremberg brought out the best 
qualities of advocacy in Jackson. It 
was as if his country had nurtured him 
from his boyhood for this great effort 
in its behalf. He rose to the challenge 
superbly and made everyone in this 
country proud of the quality of the 
representation which it had. 

The author discusses fully the con- 
troversy as to the soundness of apply- 
ing the principle announced in the 
Nuremberg charter retroactively to 
offenses theretofore committed, and he 
briefly reviews the mass of contem- 
porary literature on that subject. But 
the significance of the Nuremberg 
principle for the future does not rest 
upon a resolution of that controversy. 
The principle that aggressive warfare 
is criminal and that the participants in 
it, including heads of states, are in- 
dividually punishable for the crime is 
now generally accepted; it has been 
solemnly reaffirmed by a resolution of 
the General Assembly of the United 
Nations. No one can hereafter plead 
that he did not know that aggressive 
warfare was a crime but, unfortunately, 
the precise scope and extent of the 
concept of aggression are still unset- 
tled. There was no attempt at Nurem- 
berg to define aggression as a standard 
for future adjudication; it was sufh- 
cient for the purpose of the case at 
hand that the Nazi leaders were clearly 
guilty of aggression under any defini- 
tion. It has thus far proved impossible 
in the United Nations to reach a gen- 
eral agreement as to the meaning of 
the term aggression in the great variety 
of situations in the complex world of 
today in which the concept might be 


invoked. The effort to draft an inter- 
national code embodying the Nurem- 
berg principle has bogged down in the 
United Nations in the face of this 
problem. No verbal formula can ade- 
quately deal with the situation while a 
large segment of the world is controlled 
by totalitarian regimes which make 
words mean what they want them to 
mean and insist upon labeling as ag- 
gression the entry of our troops into 
Lebanon to aid the government of that 
country to defend itself against for- 
eign-incited violence, while blandly 
denying that any aggression is in- 
volved in their suppression by armed 
force of the freedom of the people of 
Hungary. 

In a world in which totalitarian 
dictators and ambitious demagogues 
suppress and subvert the freedom of 
their own and neighboring peoples, the 
achievement at Nuremberg, apart from 
punishing the Nazi leaders and making 
a permanent public record of Nazi 
barbarism, may not loom very large. 
But in the long perspective of history, 
Nuremberg may yet appear to have 
been the first groping step toward a 
world order based on the rule of law. 
It may yet turn out to be what Jackson 
termed it: “the most important, en- 
during and constructive work of my 
life”. 

Unfortunately, the emphasis upon 
advocacy as the theme of the book has 
left Mr. Gerhart little room for an 
analysis of Justice Jackson’s career on 
the Bench, since the art of the advocate 
has little place in the work of a judge. 
The treatment of Justice Jackson’s ju- 
dicial decisions is meagre, occupying 
but twenty pages of the book. What 
might be termed the political aspects 
of his career as a Justice take up sev- 
eral chapters. The conflicting recollec- 
tions of Chief Justice Hughes and 
President Truman as to the former’s 
recommendation of Jackson as the suc- 
cessor to Stone are fully documented. 
The Black controversy is treated ex- 
haustively, to a point which makes one 
wonder whether the controversy is im- 
portant enough intrinsically to justify 
the amount of space given to it. 

Mr. Gerhart has published elsewhere 
an analysis of Justice Jackson’s opin- 
ions during his first ten years on the 
Bench. Recourse must still be had to 


this and to the excellent articles by 
Professors Jaffe, Fairman, Freund and 


Sutherland in the law reviews and to 
the thoughtful speeches of John Lord 
O’Brian for an evaluation of Jackson’s 
judicial decisions and legal philosophy. 

Perhaps it is the intention of the 
author to write a separate volume on 
this subject or to leave it to another 
biographer, but so much of Jackson’s 
experience as a lawyer bears upon his 
judicial work that it is unfortunate 
that the interrelation has not been 
developed. After all, the intellectual 
life of a judge is the most important 
part of his career; the modern ten- 
dency to write biographies of great 
judges without much attention to their 
judging is a deplorable one. 

The roots of Jackson’s judicial phi- 
losophy are to be found in his rural 
background and in his experience as 
a practitioner, as a counselor for local 
business interests and as counsel for 
his municipality. This is underempha- 
sized in Mr. Gerhart’s single-minded 
concentration on Jackson’s life as ex- 
emplifying the advocate in action. Even 
in dealing with problems of civil liber- 
ties, Justice Jackson’s mind turned 
back to his days as city attorney and 
he insisted upon clearly stated, stable 
principles which could serve as guide 
lines for those required to advise local 
officials. In the field of divorce law, 
his approach was that of the counselor 
for whom certainty and predictability 
were of greater importance than con- 
formity to an academic or abstract 
ideal of symmetry. Thus, he opposed 
the overturning of settled rules as to 
the validity of out-of-state divorces 
and, when the new approach adopted 
by the majority, over his vigorous 
dissent, produced a flood of new prob- 
lems and led the Court to invent the 
concept of the divisible divorce in 
order to help solve some of them, he 
poured his scorn upon the new solution 
in the biting style of which he was a 
master. 

Mr. Gerhart notes the broadening 
influence of Jackson’s Nuremberg ex- 
perience. The imprint of that experi- 
ence is evident in the Justice’s distrust 
of centralized criminal administration 
and in his misgivings about the “elas- 


> 


tic, sprawling” crime of conspiracy. It 


















cles by 
ind and 
and to 
n Lord 
ickson’s 
osophy. 
of the 
ume on 
another 
ickson’s 
pon his 
rtunate 
t been 
llectual 
portant 
rn ten- 
f great 
to their 


ial phi- 
s rural 
‘nce as 
r local 
sel for 
empha- 
ninded 
as ex- 
1. Even 
| liber- 
turned 
ey and 
stable 
guide 
e local 
e law, 
inselor 
ability 
n con- 
»stract 
posed 
as to 
vorces 

lopted 

rorous 

prob- 

nt the 

ce in 

m, he 

lution 

was a 


ening 
‘& ex- 
xperi- 
strust 
ration 


“ 
elas- 


ry. It 











may also be seen in his recognition of 
the need for setting limits in the in- 
terest of public order to the activities 
of rabble-rousing agitators, and his 
warning of the danger that the Bill of 
Rights might otherwise be converted 
into “a suicide pact”. 

The great problem with which Jack- 
son was concerned from the time he 
came to Washington was the dilemma 
posed by the power of the judiciary to 
invalidate legislation in a democratic 
society. Mr. Gerhart gives glimpses of 
Jackson’s long-continuing interest in 
this problem in recounting his experi- 
ence as a government advocate under 
the New Deal and his support of the 
Court-packing plan, but the fragments 
are not integrated into a consistent 
whole as the principal subject* about 
which Jackson’s legal philosophy re- 
volved. Jackson was in the vortex of 
the constitutional crisis of 1935 to 
1937. As Assistant Attorney General, 
he had to deal with attacks in the 
courts upon New Deal legislation. He 
felt that the Court was abusing its 
power to invalidate legislation, in 
striking down statutes which it found 
uncongenial to its economic and social 
philosophy. The Court-packing plan 
was not of his making and was not to 
his liking but he reluctantly supported 
it as the only weapon which was then 
available in the struggle to re-establish 
necessary legislative freedom. In his 
book, The Struggle for Judicial Su- 
premacy, he told the story of this battle 
and of the ultimate success of the Ad- 
ministration in establishing the validity 
of its social and economic measures. 

By the time Jackson reached the 
Court, the doctrine of judicial self- 
restraint had won unanimous accept- 
ance so far as economic and social 
regulation was concerned. The ques- 
tion which confronted the Court then 
was whether the doctrine ought to be 
carried to a dryly logical extreme so 
as to restrict similarly the Court’s re- 
view of legislation infringing upon 
First Amendment liberties. Here Jus- 
tice Jackson associated himself with 
Chief Justice Stone in drawing a sharp 
distinction between the two kinds of 
legislation. He felt that the specific 
terms of the First Amendment, as con- 
trasted with the vague contours of 
substantive due process, were properly 


enforceable by the courts. In this area, 
he supported the assertion of judicial 
supremacy. He was, however, never 
doctrinaire in his approach; he saw 
the problera not as one of enforcing 
absolutes, but as one of striking a fair 
balance between the demands of in- 
dividual freedom and the need for 
maintaining order and security. 

Up to the time of his death, he was 
troubled by the problem of determining 
the proper role of judicial intervention 
in the interplay of governmental and 
social forces. He had a deep sense of 
the inherent limitations upon the power 
of the courts to deal effectively with 
great currents of public emotion threat- 
ening liberty and free institutions. In 
his posthumously published book, he 
gave full expression to this theme and 
joined Judge Learned Hand and John 
Lord O'Brian in preaching to the peo- 
ple with the eloquence of the ancient 
prophets that the responsibility was 
ultimately theirs and that no court 
could save their liberties if the people 
themselves ceased to value them highly 
enough to exercise the vigilance neces- 
But this 
preachment was designed to arouse the 


sary for their preservation. 


people to their share of the responsi- 
bility; it was. not designed to justify 
abdication of the Court’s share. Jack- 
son recognized that the First and Four- 
teenth Amendments placed upon the 
Court the task of leadership in inter- 
preting and enforcing the great guar- 
antees of liberty they contained and he 
also recognized that the loyalty of the 
people as a whole to the Court as an 
institution gave it the opportunity to 
make its leadership effective. 

Another aspect of Jackson’s legal 
philosophy which Mr. Gerhart touches 
upon but does not sufficiently develop 
is his deep respect for the integrity of 
the law as an intellectual process. Jus- 
tice Jackson declined to join forces 
with those members of the Court who 
took an activist approach and treated 
the law as an instrument to be molded 
at will to serve desired social or eco- 
nomic ends. He felt strongly that, in 
the area subject to legislative control, 
major changes in the law ought to be 
left to the legislature and that the Court 
ought not to try to “seize the initia- 
tive”, either by adopting strained con- 
structions of new statutes or by over- 
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turning the settled construction of old 
ones. Only in this way, he felt, could 
the integrity of the interpretative 
process be preserved and the separation 
of judicial and legislative functions be 
properly maintained. 

As these comments indicate, Mr. 
Gerhart has written an extremely in- 
teresting biography of a successful ad- 
vocate who became a Supreme Court 
Justice, a biography which deserves a 
place in every law school library and 
on every lawyer’s shelf of extracurricu- 
lar reading. A biography of Jackson as 
Justice and as philosopher of the law 
still remains to be written. 


Puitiep HALPERN 


New York Supreme Court 
Appellate Division 
Buffalo, New York 


A NTITRUST AND AMERICAN 
BUSINESS ABROAD. By Kingman 
Brewster, Jr. New York: McGraw-Hill 
Book Co. 1958. $12.00. 

In antitrust there are few “rules” 
which the counselor can use to measure 
his client’s problem. In foreign com- 
merce there are still fewer “rules”, and 
on joint ventures—the latest corporate 
device—almost no certainty. Professor 
Brewster faces this practitioner’s prob- 
lem squarely and provides not rules, 
but an analysis—mostly legal, but also 
partly economic and_political—which 
the counselor can use to prepare him- 
self before attempting to advise a client 
engaged in business abroad. 

This work is designed to supply the 
demand for an exhaustive study of the 
present law on antitrust and foreign 
business in the light of: (1) recent 
decisions, (2) antitrust and foreign 
policy, and (3) new facts of foreign 
business activity. In three broad sec- 
tions the author deals with the problem 
generally, the law on specific arrange- 
ments (especially the ownership of 
foreign enterprise), and a concluding 
section on views and adjustments. In 
so doing he treats the relevant cases 
and statutes with emphasis on the needs 
of the counselor-scholar; needs which 
the author must have long recognized 
from his many research interviews and 
his teaching career at the Harvard Law 
School. In fact the author was selected 
to make this study by the Special Com- 
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mittee on Antitrust and Foreign Trade 
of The Association of the Bar of the 
City of New York, waich initiated the 
project. The Committee’s views are ex- 
pressed separately in its “Preliminary 


Report”. 

Each section is thoroughly examined 
from various angles and the scholar 
will be pleased by the selected citations 
after each chapter. In the parts de- 
voted to the “joint new venture”, for 
example, the author first establishes the 
significance of this device in a com- 
merce where the risks and capital re- 
quirements will often require a com- 
pany to join with another to share the 
burdens of business. The increasing 
use of this venture poses many ques- 
tions for the counselor. Is a joint ven- 
ture illegal per se? Are there circum- 
stances which will justify or require its 
use, and, if so, what circumstances? 
And if patently illegal, is there a need 
for an exemption statute or other re- 
_ vision of the present law? As his ap- 
_ proach to these problems, the author 
points out the antitrust “variables” 
which the counselor must study to ar- 
rive at an estimate of legality and also 
to suggest changes which will bring 
about legality. Other subjects such as 
exports, licenses, sanctions, jurisdic- 
tion, consent degrees and new pro- 
posals are included in the discussion. 

Standing just beneath the subject of 
this study is the bedrock of our foreign 
economic policy: private American in- 
vestment and operation abroad. The 
degree to which this private activity is 
encouraged will be in proportion to 
the clarity and reasonableness of the 
antitrust laws. To this end Professor 
Brewster has made a notable contribu- 
tion. His analysis is current and com- 
prehensive and he has done all this in 
only 488 pages. 

GeraLp A, MALIA 


Washington, D. C. 


New Books for the 
Practicing Lawyer 
Selected by the Cromwell Library 
American Bar Foundatior 
with permission of the American Asso- 
ciation of Law Libraries from Current 
Publications in Legal and Related 
Fields, compiled by Dorothy Scar- 
borough, Northwestern University Law 
School Library, and distributed by 
Fred B. Rothman & Co., 57 Leuning 
St., South Hackensack, N. J. $3.75 per 
year. The American Bar Association 
cannot supply copies of any books list- 
ed. It is suggested that you get in touch 
with your bookseller or the publisher 

to obtain copies of listed works. 


Andrew, L. B. Practicat Patent Pro- 
cepuRE. 4th ed. Jamaica, N. Y., Bruhn 
Bros., 1958. 64 p. $3.25. (Plastic bind- 
ing) 

Appleman, J. A. Approvep APPELLATE 
Briers. St. Paul, West, 1958. 939 p. 
$25.00. 

Averbach, Albert. HANpLING AccIDENT 
Cases. Rochester, N. Y., Lawyers Co- 
operative Pub. Co., 1958. 2 vols. $45.00. 

Bishop, R. W. Prima Facre Case; Proor 
AND Derense. Boston, Boston Law 
Book Co., 1958. 1031p. $25.00. (Massa- 
chusetts practice, v. 17) 

Bittker, B. I. Feperat Income, Estate 
AND Girt TAXATION. 2d ed. Boston, 
Little, Brown, 1958. 1149p. $12.50. 

Breuer, E. H. Lecistative INTENT AND 
Extrinsic Aips to Statutory INTER- 
PRETATION IN New York. Albany, New 
York State Library, Law Library, 1957. 
29p. Apply. (Mimeo.) 

Brown, E. A. Law or Or anp Gas 
Leases; with forms and special pur- 
pose clauses. Albany, Bender, 1958. 
681p. $25.00. 

Carnahan, C. W. Conriict or Laws AND 
Lire INsurANCE Contracts. 2d ed. 
Buffalo, Dennis, 1958. 768p. $25.00. 

Carter, C. C. State REGULATION oF Com- 
MERCIAL Motor Carriers IN Nortu 
Carouina. Chapel Hill, Univ. of North 
Carolina Press, 1958. 224p. $5.00. 

Christy, F. T. Transrer or Stock. 3d 
ed. Mount Kisco, N. Y., Baker, Voor- 
his, 1958. 2 vols. $50.00. (Loose-leaf) 


Commerce Clearing House. EXPLANATION 
oF SociaL Security Law as AMENDED 
IN 1958. Chicago, 1958. 144p. $2.00. 
(Paper) (Current law handybook ed.) 

—New DiscLosureE REQUIREMENTs; 

PENSION PLANS AND EMPLOYEE BENE- 

Fits. Chicago, 1958. 32p. $1.00. (Cur- 

rent law handybook ed.) 

1958 FeperaL Excise Tax Law 

CHANGES ExpLainep. Chicago, 1958. 

32p. $1.00. (Current law handybook 


ed.) 











1958 FeperRAL Income Tax Law 
Cuances Expiainep. Chicago, 1958. 
96p. $1.50. (Current law handybook 
ed.) 

Davis, A. S., Jr., ed. PATENT LICENSING. 
N. Y., Practising Law Inst., 1958. 173p. 
$3.50. (Paper) (Seminar) 

Jaureguy, Nicholas and Love, W. E. 
OrEGON Propate LAW AND PRACTICE, 
witH Forms. St. Paul, West, 1958. 2 
vols. $45.00. 

Lawyers’ Mepicat CycLopepia oF PeEr- 
SONAL INJURIES AND ALLIED SPECIAL- 
TIES. Co-editors: C. J. Frankel, J. W. 
Holloway Indianapolis, Allen 
Smith Co., 1958. 6 volumes. $24.50 per 
volume. (Vol. 1 published.) 

Lindsay, D. A. and Burford, S. F. Items 
oF Gross Income. Rev. to June 1958. 
N. Y., Practising Law Inst., 1958. 72p. 
$2.00. 

McBrayer, J. T. EXAMINATION OF FLor- 
1a TitLes. Charlottesville, Va., Michie, 
1958. 287p. $10.00. 

National Association of Probate and 
Bank Attorneys. Prosate Law Dicest. 
Des Moines, Iowa (1106 W. 21st St.), 
The Assn., 1958. 466p. Apply. 

Oleck, H. L. Mopern Corporation Law 
witH ForMs. Volume 1. Indianapolis, 
Bobbs-Merrill, 1958. $100.00. (To be 
in 5 volumes.) 

Richardson, J. R. EstasuisHinc a Law 
Practice. Rochester, Lawyers Co-op- 
erative Pub. Co., 1958. 573p. $10.00. 

Smith, A. M. Toe Art or Writine Reap- 
ABLE Patents; [AND THE ART OF 
CoMMUNICATING COMPLEX PATENT 
Matters, by H. C. Hart] N. Y., Prac- 
tising Law Inst., 1958. 64p. $1.50. 

Smith, M. P. and Aker, J. B. HanpBoox 
oN Witt DRAFTING IN PENNSYLVANIA. 
Phila., Bisel, 1958. 310p. $10.00. 

Whitney, F. A. Law or Contracts. 6th 
ed. Albany, Bender, 1958. 464p. $8.50. 


Correction: The publisher of Usurpers—Foes of 
Free Man, by Hamilton A. Long, reviewed in the 
October, 1958, issue (page 966) is Post Printing 
Co., Inc., 18 Beekman Street, New York 38, New 


York. 
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Review of Recent 
Supreme Court Decisions 


Commerce... 
intrastate rates 

Public Service Commission of Utah 
v. United States, 356 U. S. 421, 2 L. 
ed. 2d 886, 78 S. Ct. 796, 26 U. S. Law 
Week 4321. (No. 15, decided May 19, 
1958.) On appeal from the United 
States District Court for the District 
of Utah. Reversed and remanded. 

Here, the Public Service Commission 
of Utah and the Utah Citizens Rate 
Association sought to set aside an 
order of the Interstate Commerce Com- 
mission, acting under Section 13(3) 
and (4) of the Interstate Commerce 
Act, increasing intrastate freight rates 
to the level of interstate rates. The 
appellants contended that the evidence 
before the Commission was insufficient 
to support its finding that the intra- 
state rates caused undue discrimination 
against interstate commerce. This con- 
tention was rejected by a three-judge 
district court. The Supreme Court, 
however, reversed and remanded. 

The Court’s opinion was delivered 
by Mr. Justice CiarK. The 
pointed out that intrastate transporta- 


Court 


tion was primarily a problem for the 
individual states, and there is federal 
power over intrastate rates only when 
they are so low as to create an undue 
burden on interstate commerce. Proof 
of such an undue burden, the Court 
said, must meet a high standard of 


“ .. before a state rate can 


certainty ; 
be nullified the justification for the 
exercise of federal power must ‘clearly 
appear’”’. That test was not met here, 
the Court decided. 

The Commission had found that pre- 
vailing intrastate rates in Utah were 
abnormally low and failed to con- 
tribute a fair share of over-all revenue; 
however, the Court said, there was no 
positive evidence that the relative cost 
of intrastate traffic was as great as 
that of interstate shipments. The Court 
was also unimpressed with the Com- 
mission’s finding that intrastate condi- 
tions were not more favorable than 


Reviews in this issue by Rowland L. Young 





those incident to interstate transporta- 
tion. The evidence on this point, the 
Court said, “merely showed that intra- 
state and interstate traffic was [sic] 
handled by the same crews and inter- 
mingled in the same movement. This 
evidence failed to establish that all 
material factors bearing on the reason- 
ableness of the rates were substantially 
the same.” The Court also noted that 
the Commission had not concerned it- 
self with revenues derived from intra- 
state passenger operations. 

Mr. Justice FRANKFURTER wrote a 
dissenting opinion in which Mr. Justice 
Burton, Mr. Justice HARLAN and Mr. 
Justice WHITTAKER joined. The dissent 
was lengthy—being more than four 
times as long as the Court’s opinion— 
and it contained an extensive review 
of cases in which Commission orders 
increasing intrastate rates have been 
upheld. The dissent argued that the 
evidence here was as substantial as the 
evidence relied on by the Commission 
in many other cases, and it pointed 
out that the Court did not say what 
further evidence was required. The 
dissent expressed the fear that the 
Court’s opinion was interposing “in- 
surmountable obstacles to the effective 
regulation of the national transporta- 
tion system, the responsibility for 
which rests, after all, predominantly 
with the Interstate Commerce Commis- 
sion.” 

The case was argued by Calvin L. 
Rampton and Keith Sohm for the 
appellants and by Charles H. Weston 
and Elmer B. Collins for the appellees. 


Constitutional law ... 
self-incrimination 
Knapp Vv. Schweitzer, 357 U. S. 371, 
2 L. ed. 2d 1393, 78 S. Ct. 1302, 26 
U. S. Law Week 4528. (No. 189, de- 
cided June 30, 1958.) On writ of cer- 
tiorari to the Court of Appeals of New 
York. A firmed. 
In this case, the petitioner tried un- 


successfully to assert his privilege 





George Rossman 


EDITOR-in-CHARGE 





against self-incrimination in a state 
court on the ground that his testimony 
might tend to convict him of a federal 
crime. 

The petitioner was a partner in a 
New York manufacturing firm who 
was subpoenaed to appear before a 
state grand jury conducting an inquiry 
into alleged bribery of labor represent- 
atives, conspiracy and extortion. He 
refused to answer questions about cer- 
tain wage negotiations, asserting the 
privilege against _ self-incrimination. 
The grand jury then granted him im- 
munity from state prosecution, apply- 
ing a New York statute. Petitioner 
still refused to answer the questions 
on the ground that the immunity did 
not protect him against federal prose- 
cution for violation of Section 302 of 
the Labor Management Relations Act. 
He alleged that the United States 
Attorney had “made public announce- 
ment of his intention to cooperate 
with the District Attorney...in the 
prosecution of criminal cases in the 
field of the subject matter” of the in- 
vestigation. He was adjudged in con- 
tempt and sentenced to thirty days 
and a fine of $250. The conviction 
was affirmed by the Appellate Division 
and the Court of Appeals. 

Mr. Justice FRANKFURTER, speaking 
for the Supreme Court, affirmed. The 
Court said that the “sole ... purpose 
of the Fifth privilege 
against self-incrimination is the secur- 


Amendment 


ity of the individual against the exer- 
tion of the power of the Federal Gov- 
ernment to compel incriminating testi- 
mony...” To hold that a state law of 
immunity may expose the witness to 
prosecution under federal law, said the 
Court, would mean that every witness 
before a state grand jury proceeding 
would feel free to block those vitally 
Court 
agreed that if a federal officer were 


important proceedings. The 
a party to the compulsion of testimony 
by the state authorities, then the Fifth 
Amendment would come into play. It 
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refused to find such a situation here. 
The asserted intention of the United 
States 
state officials, the Court said, was de- 


Attorney to co-operate with 
void of legal significance. 

Mr. Justice BRENNAN wrote a brief 
concurring opinion which expressed 
agreement with the Court “upon my 
understanding that the only question 
that a 
granted immunity by a State against 


we decide is witness who is 
state prosecution may be compelled to 
testify in a state proceeding and can- 
not successfully assert the privilege 
against self-incrimination under the 
Fifth Amendment.” No _ reconsidera- 
tion of Feldman v. United States, 322 
U. S. 487, was necessary in this view. 

The Cuter JUSTICE wrote a dissent- 
ing opinion which took the position 
that 
manded so that the state courts could 


the case should have been re- 
reconsider the state law in the light of 
the Court’s holding that the role of the 
federal prosecutor was not such as to 
prevent the use of the testimony in a 
federal prosecution. 

Mr. Justice BLack, joined by Mr. 
Justice DoucLas, wrote a dissenting 
opinion which argued that the doctrine 
of Feldman v. United States—a case 
not mentioned in the Court’s opinion— 
should be re-examined. The Feldman 
case, along with U. S. v. Murdock, 284 
U. S. 141, and the instant case create 
a situation “where a person can be 
whipsawed into incriminating himself 
under both state and federal law even 
though there is a privilege against 
self-incrimination in the Constitution 
of both”, the dissent declared. 

The case was argued by Bernard 
H. Fitzpatrick for petitioner and by 
Richard G. Denzer for respondents. 


Constitutional law... 
tax exemptions 

Speiser v. Randall, Prince v. City 
and County of San Francisco, 357 U. S. 
513, 2 L. ed. 2d 1460, 78 S. Ct. 1332, 
26 U. S. Law Week 4479. (Nos. 48: 
and 484, decided June 30, 1958.) On 
appeals from the Supreme Court of 
California. Reversed and remanded. 

This decision held invalid a Califor- 
nia provision requiring a loyalty oath 
to obtain a 
exemption. 


+] 
veterans property tax 
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The property tax exemption was 
accorded to honorably discharged vet- 
erans of World War II by Article XIII 
of the California Constitution. Article 
XX of the same instrument provides 
that no person or organization that 
of the 
ment by force shall “Receive any ex- 


advocates overthrow Govern- 
emption from any tax” imposed by the 
state or any political subdivision of the 
state. The appellants, both honorably 
discharged veterans, refused to sub- 
scribe to the loyalty oath required on 
the form of application for the tax 
exemption, contending that the exaction 
of the oath as a condition of obtaining 
a tax exemption was forbidden by the 
Federal Constitution. The assessors 
denied the tax exemptions solely be- 
cause of the refusals to execute the 
oath, and the state supreme court af- 
firmed. 

Speaking for the Supreme Court, 
Mr. Justice BRENNAN held that the 
California provisions violated due 
process because they placed the burden 
of proof upon the taxpayer to show 
that he did not advocate violent over- 
throw of the Government. Noting that 
“a discriminatory denial of a tax ex- 
emption for engaging in speech is a 
limitation on free speech”, the Court 
assumed without deciding that the state 
could deny tax exemptions to persons 
who engaged in proscribed speech for 
which they could be fined or im- 
prisoned; nevertheless it felt that the 
provisions in question unfairly placed 
the burden of proof upon the taxpayer. 
“It is true”, the Court said, “that... 
the appellees purport to do no more 
than compute the amount of the tax- 
payer’s liability in accordance with the 
usual procedures, but in fact they have 
undertaken to determine whether cer- 
tain speech falls within a class which 
constitutionally may be curiailed.” 
This was a violation of due process, 
the Court said: “Where the transcend- 
ent value of speech is involved, due 
process certainly requires in the cir- 
cumstances of this case that the State 
bear the burden of persuasion to show 
that the appellants engaged in criminal 


3: 
speech. 
Mr. Justice BURTON noted that he 
concurred in the result. 


The Curer Justice took no part in 






the consideration or decision of the 
case. 
Mr. Justice DouGLas wrote a con- 


curring opinion in which Mr. Justice 
BLACK joined. The concurring opinion 
expressed substantial agreement with 
the majority, but it went further and 
would have held that the California 
provisions were unconstitutional be- 
cause they were attempts to suppress 
speech unrelated to any actions. 

Mr. Justice CLARK wrote a dissent- 
ing opinion which took the position 
that the tax exemption was a privilege 
that the state could legitimately with- 
hold. 

The cases were argued by Lawrence 
Speiser for appellants and by George 
W. McClure and Robert M. Desky for 
appellees, 


Constitutional law... 
tax exemptions 

First Church v. Los 
Angeles, Valley Unitarian-Universalist 
Church, Inc. v. Los Angeles, 357 U. S. 
545, 2 L. ed. 2d 1484, 78 S. Ct. 1350, 
26 U. S. Law Week 4487. (Nos. 382 
and 385, decided June 30, 1958.) On 
writs of certiorari to the Supreme 
Court of the State of California. Re- 
versed and remanded. 


Unitarian 


There were companion cases to Nos. 
483 and 484. Here, the petitioners 
were churches which refused to sign 
the loyalty oath prescribed by the state 
law and were denied the property-tax 
exemption accorded to churches. The 
petitioners contended that the required 
oath was a denial of due process and 
an interference with freedom of re- 
ligion. The state supreme court had 
affirmed denial of the exemptions. 

The Supreme Court reversed in a 
brief opinion written by Mr. Justice 
BRENNAN. The Court said that its opin- 
ion in Nos. 483 and 484 disposed of 
these cases, too, making it unnecessary 
to consider the contention that there 
was also an abridgment of religious 
freedom. 

Mr. Justice BurTON noted that he 
concurred in the result. 

The Cuier Justice took no part in 
the consideration or decision of the 
case. 

In a concurring opinion, Mr. Justice 
BLacK, joined by Mr. Justice Doucxas, 
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stressed his disagreement with “wide- 


scale effort by government...to im- 
pose penalties and disabilities on every- 
one who is or is suspected of being a 
‘Communist’ or who is not ready at all 
times and all places to swear his loyalty 
to State and Nation.” 

Mr. Justice DoucLas wrote a con- 
curring opinion in which Mr. Justice 
BLACK joined, which argued that there 
was a violation of religious freedom 
in the provisions as applied. 

Mr. Justice CLARK wrote a dissent- 
ing opinion which recalled his dissent 
in the companion cases and further 
contended that there was no abridg- 
ment of religious freedom as the Cali- 
fornia provisions were applied. 

The cases were argued by A. L. 
Wirin for petitioners and by Gordon 


Boller for respondents. 


Criminal law... 
execution of insane 

Caritativo vy. California, Rupp V. 
Dickson, 357 U. S. 549, 2 L. ed. 2d 
1531, 78 S. Ct. 1263, 26 U. S. Law 
Week 4536. (Nos. 561 and 562, de- 
cided June 30, 1958.) On writs of cer- 
tiorari to the Supreme Court of 
California. A firmed. 

There was no opinion of the Court 
in these cases, the Court merely noting 
per curiam that the judgments were 
affirmed, citing Solesbee v. Balkcom, 
339 U.S. 9, 12. 

The facts, as stated in the dissent of 
Mr. Justice FRANKFURTER, were that 
two prisoners allegedly became insane 
after their conviction of murder. They 
sought writs of habeas corpus to test 
the determination of the warden of 
San Quentin that there was no reason 
to doubt their sanity and to examine 
his refusal to institute proceedings to 
determine the question of sanity. Cali- 
fornia law leaves it up to the warden 
to institute an ex parte inquiry when 
he believes that a condemned prisoner 
has lost his sanity. 

Mr. Justice HARLAN wrote a concur- 
ring opinion that expressed unwilling- 
ness to rely on the Solesbee case. In 
his view, the California procedure was 
not a denial of due process. “Surely 
it is not inappropriate for California 
to lodge this grave responsibility in the 
hands of the warden, the official who 
beyond all others has had the most 









intimate relations with, and best oppor- 
tunity to observe, the prisoner’, he 
said. 

Mr. Justice FRANKFURTER wrote a 
dissenting opinion in which Mr. Justice 
DoucLas and Mr. Justice BRENNAN 
joined. The dissent argued that there 
was no remedy Ww hats« ever under 
California law if the warden failed to 
perform the duties required of him to 
take steps to determine cases of sus- 
pected insanity. Perhaps no formal, 
adversary proceeding should be re- 
quired, the dissent declared, but cer- 
tainly there should be some procedure 
to ensure that the warden give ear to 
a claim that the circumstances warrant 
his submission of the issue of sanity 
for determination. 

The cases were argued by George T. 
Davis and A. J. Zirpoli for petitioners 
and by Clarence A. Linn and Arlo E. 
Smith for respondents. 


Federal Power Act... 
review by state court 

Tacoma vy. Taxpayers of Tacoma, 
357 U. S. 320, 2 L. ed. 2d 1345, 78 
S. Ct. 1209, 26 U. S. Law Week 4441. 
(No. 509, decided June 23, 1958.) On 
writ of certiorari to the Supreme Court 
of the State of Washington. Reversed 
and remanded. 

In this case, the City of Tacoma held 
a license from the Federal Power 
Commission to build a power project 
on the Cowlitz River in Washington. 
The project would necessitate flooding 
a state-owned fish hatchery, and the 
state accordingly sought to block the 
project. The controversy resulted in 
ten years of litigation in five different 
tribunals, federal and state. The case 
reached the Court of Appeals for the 
Ninth Circuit in 1952, that court hold- 
ing that “state laws cannot prevent the 
Federal Power Commission from issu- 
ing a license or bar the licensee from 
acting under the license to build a dam 
on a navigable stream...” In 1957, 
the Supreme Court of Washington held 
that Tacoma, as a creature of the state 
government, had no capacity under 
state law to condemn the state-owned 
hatchery and that the city’s inability 
to act “can be remedied only by State 
legislation that expands its capacity”. 

Mr. Justice WHITTAKER, speaking 
for the Supreme Court, reversed and 
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remanded. The Court rested its de- 
cision on Section 313(b) of the Fed- 
eral Power Act. That statute provides 
for review of Federal Power Commis- 
sion rulings by the Federal Courts of 
Appeals and recites that the Courts of 
Appeals’ decisions “shall be final, sub- 
ject to review by the Supreme Court 
of the United States”. The Court found 
that the very issue raised had been 
litigated before the Ninth Circuit, and, 
under Section 313(b) its decision was 
binding upon the state and its citizens, 

Mr. Justice HARLAN added a concur- 
ing opinion which stated that in his 
understanding, the Court was not sug- 
gesting that the Federal Power Act 
endowed the Commission or the Court 
of Appeals with authority to decide 
questions of state law if the state law 
were deemed applicable. 

The case was argued by Northcutt 
Ely for petitioner and by John S, 
Lynch, Jr., and E. P. 


respondents. 


Donnelly for 


Insurance... 
state regulation 
Federal Trade Commission vy. Na- 
Federal 
Trade Commission vy. American Hos- 


tional Casualty Company, 
pital and Life Insurance Company, 
357 U. S. 560, 2 L. ed. 2d 1540, 7% 
S. Ct. 1260, 26 U. S. Law Week 4539. 
(Nos. 435 and 436, decided June 30, 
1958.) No. 435 on writ of certiorari 
to the United States Court of Appeals 
for the Sixth Circuit. Affirmed. No. 
436 on writ of certiorari to the United 
States Court of Appeals for the Fifth 
Circuit. A firmed. 

At issue here were cease-and-desist 
orders of the Federal Trade Commis- 
sion prohibiting the two respondent 
insurance companies from carrying on 
certain allegedly misleading advertis- 
ing programs. Both orders were set 
aside by the Courts of Appeals on the 
ground that the orders sought to pro- 
scribe activities within the boundaries 
of states that had their own statutes 
to control the problem. The Courts of 
Appeals rested their decisions upon the 
1S U.S.C. 


Court 


McCarran-Ferguson Act, 
$$ 1011-1015. The 


affirmed. 


Supreme 


The Court’s per curiam opinion de- 
clared that an examination of the Mc- 
Carran-Ferguson Act and its legislative 
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history indicated that it had indeed 


withdrawn jurisdiction over the cases 
from the Federal Trade Commission. 
The Court refused to hold that Con- 
gress did not intend to foreclose federal 
regulation of interstate insurance as a 
supplement to state action. “Whatever 
may have been the intent of Congress 
with regard to interstate insurance 
practices which the States cannot for 
constitutional reasons regulate effec- 
tively, that intent is irrelevant in the 
cases before us”, the Court said. The 
Court also rejected the argument that 
the states involved had not “regulated” 
within the meaning of the statute. 
“Each State in question has enacted 
prohibitory legislation which _ pro- 
scribes unfair insurance advertising 
and authorizes enforcement through a 
scheme of administrative supervision”, 
the Court said, and nothing in the 
statute supported the distinctions drawn 
by the petitioner. 

The cases were argued by Ralph S. 
Spritzer for petitioner and by John F. 
Langs and J. D. Wheeler for re- 
spondents. 


Labor law... 
unfair labor practices 

National Labor Relations Board v. 
United Steelworkers of America, Na- 
tional Labor Relations Board v, Avon- 
dale Mills, 357 U. S. 357, 2 L. ed. 2d 
1383, 78 S. Ct. 1268, 26 U. S. Law 
Week 4524. (Nos. 81 and 289, decided 
June 30, 1958. 
certiorari to the United States Court 
of Appeals for the District of Columbia 
Circuit. Reversed and remanded. No. 


No. 81 on writ of 


> 


289 on writ of certiorari to the United 
States Court of Appeals for the Fifth 
Circuit. Affirmed, 

The issue here was whether it was 
an unfair labor practice under the 
National Labor Relations Act for an 
employer to enforce a no-solicitation 
rule against a union while at the same 
time he was himself engaged in anti- 
union solicitation, The question arose 
in two cases, and the Court refused to 
give a “mechanical” answer, ruling, 
however, that under the records the 
two cases presented, the employers’ 
enforcement of the no-solicitation rule 
was not an unfair labor practice. 

In No. 81, the National Labor Rela- 


tions Board found the employer guilty 
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of several unfair labor practices, but 
dismissed an allegation that the com- 
pany had discriminatorily enforced its 
Court of 
Appeals reversed on this point, holding 


no-solicitation order. The 
that enforcement of the no-solicitation 
rule at the same time that the com- 
pany was distributing anti-union liter- 
ature constituted an unfair labor prac- 
tice. In No. 289, arising in a different 
Circuit, the Board found several un- 
fair labor practices on the part of the 
company and ordered a cessation of 
the practices and reinstatement of three 
employees found to have been dis- 
charged for violation of the company’s 
Court of 
Appeals found insufficient evidence of 


no-solicitation rule. The 
discrimination in the enforcement of 
the no-solicitation rule and accordingly 
Board’s 


order as to the reinstatement of two 


denied enforcement of the 
of the discharged employees. The third 
employee was held to have been dis- 
charged as a result of discrimination 
unrelated to the no-solicitation rule. 
Mr. Justice FRANKFURTER, speaking 
for the Supreme Court, reversed and 


remanded the judgment in No. 81 and 
affirmed the judgment in No. 289. The 
Court noted that there was no indi- 
cation in either case that the unions 
had requested the employer to make 
an exception to the no-solicitation rule, 
although exceptions had been made in 
the past for charitable solicitations. 
Nor was there, the Court went on, 
any showing that in either case the no- 
solicitation rule diminished the ability 
of the unions to get their message to 
the employees. Of course the rules 
closed one channel of communication, 
the Court admitted, but the Taft-Hart- 
ley Act does not command that unions 
be protected under all circumstances 
in the use of every possible means of 
reaching the individual worker. The 
Court was careful to say that it was 
not holding that enforcement of a no- 
solicitation rule while the employer is 
at the same time engaged in anti-union 
solicitation may not constitute an un- 
fair labor practice. “All we hold is that 
there must be some basis, in the actu- 
alities of industrial relations, for such 
a finding”, said the Court. “The rec- 
ords in both cases—the issues raised 
in the proceedings—are barren of the 
ingredients for such a finding.” 


Mr. Justice BLack and Mr. Justice 
DoucLas announced that they would 
have affirmed the judgment in No, 81 
for the reasons set forth in the opinion 
of the Court of Appeals. 

The Cuter Justice wrote an opinion 
concurring in part and dissenting in 
part. His opinion distinguished the 
two cases, arguing that the employer’s 
activities in No. 289 were coercive in 
nature, while those in No. 81 were 
not. Accordingly, he would have re- 
versed in No. 289 although he con- 
curred in the result in No. 81. Mr, 
Justice BLACK and Mr. Justice DouGLas 
announced that they concurred in the 
dissent in No, 289. 

The cases were argued by Dominick 
L. Manoli for petitioner and by David 
E. Feller and Frank A. Constangy for 
respondents. 


Water and watercourses... 
irrigation 
Ivanhoe Irrigation District v. Me- 
District 
v. Steiner, Madera Irrigation District v. 


Cracken, Madera Irrigation 


Albonico, Santa Barbara County Water 
Agency Vv. Balaam, 357 U. S. 275, 2 
L. ed. 2d 1313, 78 S. Ct. 1174, 26 
U.S. Law Week 4453. (Nos. 122, 123, 
124 and 125, decided June 23, 1958. 
On appeals from the Supreme Court 
of California. Reversed. 

These cases arose out of a dispute 
between landowners on the one hand 
and the combined state and federal 
governments on the other over a vast 
program of reclamation undertaken in 
California by federal and state author- 
ities. The landowners objected in par- 
ticular to provisions in contracts en- 
tered into by the United States and the 
irrigation districts whereby project 
water would not be furnished to lands 
in excess of 160 acres in single owner- 
ship. 

The Supreme Court of California 
refused to confirm the contracts, find- 
ing them invalid on several grounds. 
The court’s opinion rested on Section 8 
of the Reclamation Act of 1902, which 
provides that the act is not to be con- 
strued as interfering with state laws 
relating to water used in irrigation 
and further that in administering such 
laws, the Secretary of the Interior 
conformity with 


.” Holding that 


“shall proceed in 
such [state] laws.. 
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this required application of California 
law, the state court found that the pro- 
visions in the contracts were invalid 
under that law. 

The Federal Supreme Court reversed 
in a unanimous opinion written by Mr. 
Justice CLARK. The Court read Section 
8 merely as requiring the Federal 
Government to comply with state law 
when it became necessary for it to 
acquire water rights or vested interests 
therein. “But the acquisition of water 
rights must not be confused with the 
operation of federal projects”, the 
Court said, and nothing in Section 8 
requires the United States to deliver 
water on terms imposed by the state 


and to read it so would violate Section 
5 of the same act which has been 
national policy for over fifty years. 
Congressional power to build the proj- 
ects, the Court went on, had ample 
support not only in the general wel- 
fare clause of Article I of the Constitu- 
tion, but also in its power over federal 
property. As for the 160-acre limita- 
tion, the Court saw no constitutional 
objection to this provision. “The proj- 
ect was designed to benefit people, not 
land”, the Court declared. “It is a 
reasonable classification to limit the 
amount of project water available to 
each individual in order that benefits 
may be distributed in accordance with 























OUR YOUNGER LAWYERS 


Elizabeth Elward, Washington, D.C., Editor; 
Charlotte P. Murphy, Washington, D.C., Associate Editor 








Report to the Locals 

Launched in October, the “Report 
to Locals” program is an ambitious 
effort on the part of the Junior Bar 
Conference to reach young lawyers 
throughout the entire nation — and, 
once reached, to give them a generous 
bird’s-eye view of the Junior Bar Con- 
ference and how it can and does serve 
the interest of the legal profession. 
Lewis A. Dysart, of Kansas City, Mis- 
souri, conceived the program, tendered 
it to the Junior Bar Conference, and 
its debut is now in progress coast-to- 
coast. 

Council members from each circuit 
touched off the program by designat- 
ing a representative from each local 
junior bar organization in the respec- 
tive circuits as emissary of the Junior 
Bar Conference to report to his local 
organization upon the events and ac- 
complishments of the recent annual 
meeting of the Junior Bar Conference 
in Los Angeles. A “Report to the Lo- 
cals” brochure has been prepared and 
mailed to all local representatives and 
members of the official family. It de- 
scribes briefly the highlights of the 





1958 annual meeting emphasizing the 
projects of state and local junior bar 
organizations that participated in the 
JBC award of merit competition and 
the workshop sessions. This brochure 
is intended as a forerunner of a peri- 
odie publication which will keep state 
and local junior bar officials informed 
of the activities of junior bar groups 
throughout the nation. Local repre- 
sentatives will use the “Report to the 
Locals” publication as a guide in pre- 
paring their talks. Plans are to allow 
a question and answer period at the 
end of the report. Members of the 
press will be invited to the report meet- 
ings with the hope that JBC activities 
will thus receive community-wide at- 
tention. 


Committee Appointments 
The following committee appoint- 
ments have been made for the coming 
year: 
A filiation: 
William R. Cogar, Co-Chairman, 
Richmond, Virginia; John G. 
Kristensen, Co-Chairman, Brattle- 
boro, Vermont 


Supreme Court Decisions 


the greatest good to the greatest num- 
ber. The limitation insures that this 
enormous expenditure will not go in 
disproportionate share to a few indi- 
viduals with large land holdings.” 
Moreover, the Court said, even “excess 
land” will be benefitted by delivery of 
water to neighboring non-excess land, 
through underground water improve- 
ment, 

The cases were argued by B. Abbott 
Goldberg for appellants and by Harry 
W. Horton, Alvin J. Rockwell and 
Denslow B. Green for appellees; John 
F. Davis argued the cases for the 
United States as amicus curiae by 


special leave of the Court. 


Lewis A. Dysart 





Award of Achievement: 
Frank C. Jones, Chairman, Macon, 
Georgia 

By-Laws: 
Robert H. Geffs, Chairman. Janes- 
ville, Wisconsin 

Conference Rules: 
John G. 


New Orleans, Louisiana 


Weinmann, Chairman, 


with American Bar 


Association Sections and American 


Cooperation 


Law Student Association: 
R. Harvey Chappell, Jr., Co- 
Chairman, Richmond, Virginia; 
John C. McNulty, Co-Chairman, 
Minneapolis, Minnesota 

Inter-American Bar: 
Lewis H. Hill III, 
Tampa, Florida 


Chairman, 
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Legal Aid: 
Donald A. Wine, Chairman, Dav- 
enport, lowa 


Legislative: 

Walter F. Sheble, 
Washington, D.C. 
Liaison with Canadian Junior Bar: 
James L. Oakes, Chairman, Brat- 

tleboro, Vermont 

Local Arrangements—1959 Meeting: 
Thomas H. Barkdull, Jr., Co- 
Chairman, Miami Beach, Florida; 
Robert C. Ward, Co-Chairman, 
Miami, Florida 

Medico-Legal: 
John C. Shepherd, Chairman, St. 
Louis, Missouri 


Chairman, 


Membership: 
S. David  Peshkin. 
Des Moines, Iowa 


Chairman, 


Military Service: 
John E. Nolan, Jr... Chairman, 
Washington, D.C. 

Practical Aids to the General Prac- 

titioner: 
Robert L. Meyer, Chairman, Los 
Angeles, California 

Practical Legal Education: 
K. Hayes Callicutt, Co-Chairman, 
Jackson, Mississippi; Robert T. 
Thompson, Co-Chairman, Atlanta, 
Georgia 

Pre-Law Orientation: 
Richard F. Alden, Co-Chairman, 
Los Angeles, California; Peter H. 
Beer, Co-Chairman, New Orleans, 
Louisiana 

Projects: 
Floyd E. Wetmore, 
Midland, Michigan 

Public Relations: 
Hilton H. Howell, 
Waco, Texas 


Chairman, 


Chairman, 


Publications: 
Kenneth J. Burns, Jr., Adviser, 
Chicago, Illinois 
The Young Lawyer: 
Charlotte P. Murphy, Editor- 
in-Chief, Washington, D.C. 
1959 JBC Report: 


Harry Wright III, Editor, 
Columbus, Ohio 
Our Younger Lawyers: 
Elizabeth Elward, Editor, 
Bethesda, Maryland 
Directory: 
William Reece Smith, Jr., 


Tampa, Florida. 
Regional Meetings: 
John R. Barsanti, Jr., Co-Chair- 
man, St. Louis, Missouri; Ken- 
nedy Legler, Jr., Co-Chairman, 
Dayton, Ohio 
State Presidents’ Reception, Annual 
Meeting: 

Lawrence McN. Johnson, Chair- 
man, Aberdeen, North Carolina 
Status of the Young Lawyer in Gov- 

ernment: 
Edwin S. Rockefeller, Chairman, 
Washington, D. C. 

Survey of Statutes and Rules Regu- 

lating Attorneys’ Fees: 
C. Cullen Smith, Chairman, Waco, 
Texas 

Traffic Courts: 
Prentice H. Marshall, Co-Chair- 
man, Chicago, Illinois; Robert W. 
Merrill, Co-Chairman, San Fran- 
cisco, California 

Unauthorized Practice: 
Edward F. McKie, Jr., Chairman, 
Washington, D. C. 


Nominating Petition 


New Mexico 


The undersigned hereby nominate 
Augustus T. Seymour, of Albuquerque, 
for the office of State Delegate for and 
from New Mexico to be elected in 1959 
for a three-year term beginning at the 
adjournment of the 1959 Annual 
Meeting. 
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Dean P. Kimball, J. R. Modrall, 
Daniel A. Sisk, John H. Stewart, 
Joseph E. Roehl, Don L. Dickason, 
Jackson G. Akin, Charles B. Larrabee, 
James C. Ritchie, Ray H. Rodey, Ed- 
ward L. Yudin, Richard C. Civerolo, 


Paul L. Butt, Louis B. Ogden, Hugh 


Official Family in Windy City 

On November 1 and 2, Junior Bar 
Conference Chairman Kirk M. Me- 
Alpin, of Savannah, Georgia, Vice 
Chairman Gibson Gayle, Jr., of Hous- 
ton, Texas, and Secretary William 
Reece Smith, Jr., of Tampa, Florida, 
met at the American Bar Center in 
Chicago to discuss the progress of 
committee work and projects for the 
current year. Chairman McAlpin at- 
tended the meeting of Section Chair- 
men of the American Bar Association 
at that time. Section procedure and 
policy were discussed as well as ar- 
rangements for the annual meeting in 
Miami. 

On October 31, Chairman McAlpin 
met with representatives of the General 
of Women’s Clubs, the 
American Bar Association Traffic Court 
Program and Prentice H. Marshall, 
Chairman of the JBC Traffic Courts 
Committee, to discuss joint plans for 
the Visitor-Violator Traffic Court pro- 
gram this year. At this conference 


Federation 


plans were devised for introducing the 
Visitor-Violator program into traffic 
courts in 1400 cities having a popula- 
tion over 10,000. Traffic court judges 
will be contacted, and upon their sig- 
nifying interest in the program, local 
representatives of the women’s clubs 
and the Junior Bar Conference will 
undertake the court visitation program. 

The JBC officers also met with JBC 
Director Kenneth J. Burns. Jr., of 
Chicago, Illinois, to formulate plans 
for the midyear meeting and discuss 
plans for the forthcoming publication 
for state and local organizations and 
other publications. 


R. Horne, Theodore E. Jones, Alexan- 
der F. Lawson K. Stiff, 
Maurice Sanchez, J. L. Leftow, Lewis 
R. Sutin, Franklin Jones, Irwin S. 
Moise, Don Wilson and Quincy D. 
Adams, of Albuquerque. 


Sceresse, 
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What’s New in the Law 


The current product of courts, 
departments and agencies | 


Civil Rights... 
northern segregation 

A Pontiac, Michigan, Negro public- 
school pupil has failed to prove her 
claim that the city’s school system 
practices racial segregation, according 
to a decision of the United States Dis- 
trict Court for the Eastern District of 
Michigan. The Court has dismissed the 
suit for injunctive relief and damages 
brought under the Federal Civil Rights 
Act, 28 U.S.C.A. §1343. 

There was no claim that the.alleged 
discrimination was based on any Mich- 
igan law. The charge~was that the 
segregated school pattern resulted from 
the segregated housing pattern of the 
Negro. This was utilized by the school 
board, the plaintiff contended, by the 
construction of new schools in almost- 
exclusive Negro areas, by juggling the 
boundaries of the attendance areas and 
by refusing to permit her to attend a 
school of her choice regardless of its 
location. 

The Court found that while new 
schools had been built in areas of 
concentrated colored population, the 
choice of the sites had been based on 
permissible standards of density of 
population, geography, transportation 
and safety of students. The Court fur- 
ther found that the attendance area 
boundaries had been altered only in 
accordance with new buildings and 
additions. Finally, the Court declared, 
the plaintiff had no constitutional right 
to attend a public school outside her 
attendance area. “Nowhere in the rec- 
ord of this case”, the Court concluded, 
“is there evidence tending to support 
the plaintiff's claim of a conspiracy to 
deprive her of her constitutionally 
guaranteed rights.” 


(Henry v. Godsell, United States Dis- 
trict Court, Eastern District of Michigan, 





Editor’s Note: Virtually all the ma- 
terial mentioned in the above di- 
gests appears in the publications 
of the West Publishing Company 
or in The United States Law Week. 





August 12, 1958, Levin, J., 165 F. Supp. 
87.) 


Courts... 
battle of injunctions 

The Supreme Court of Illinois has 
decided that an Illinois court may 
issue a counterinjunction enjoining the 
enforcement of an injunction obtained 
in a Michigan court. The Michigan 
injunction in turn had been secured 
by a railroad defendant to prevent a 
plaintiff from proceeding with a suit 
filed against it in Illinois. Three jus- 
tices, stating that the “place to stop this 
unseemly kind of judicial disorder is 
where it begins’’, dissented. 

To start at the beginning, a Michi- 
gan administrator filed a suit against a 
railroad in Illinois under the Michigan 
wrongful-death act. The railroad ob- 
tained an injunction in the Michigan 
county of the plaintiff's residence re- 
straining her from prosecuting her 
Illinois action. The Michigan decision 
was apparently based on a Michigan 
statute restricting venue in actions 
against railroads. The plaintiff then 
sought from the Illinois court an in- 
junction which would enjoin the rail- 
road from enforcing its injunction. 
The Illinois trial court refused this 
and dismissed her complaint. 

The Court noted there was no ques- 
tion but that 
jurisdiction of the action, being bound 


Illinois had obtained 


under the full-faith-and-credit clause of 
the Constitution to recognize the Michi- 
gan wrongful-death action. The Court, 
critical of the Michigan injunction and 
the methods by which the railroad had 
enforced it, said that while a state has 
power to restrain one within its juris- 
diction from instituting or proceeding 
with an action in another state, the 
power should be used “with great 
restraint”, and that neither the full- 
faith-and-credit clause nor a policy of 
comity would require Illinois to recog- 
nize the Michigan injunction so as to 
abate or preclude disposition of a 
pending case. 

Passing to the big question of the 
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case, the Court held that an Illinois 
court could issue a counterinjunction 
in order to protect its acknowledged 
right to jurisdiction in the case. 
“(T]he Illinois court should be en- 
titled to the same respect for its juris- 
diction that it accords the courts of 
other states”, the Court declared, “and 
in the absence of such respect, should 
be able to protect its jurisdiction from 
unjustifiable interference by the courts 
of other states. . . Reluctance to be an 
interloper is not synonymous with ab- 
dication.” 

The Court had little patience with 
the defendant’s argument that the 
Michigan injunction operated in per- 
sonam only and did not interfere with 
the jurisdiction of the Illinois court. 
The Court thought this was a flight 
from reality. “We are entitled to recog- 
nize that [the injunction’s] coercion 
destroys our jurisdiction, and unless 
we can protect the litigant from such 
coercion, it is idle to say that we can 
” it concluded. 
The dissenters agreed that the full- 


protect our jurisdiction,’ 


faith-and-credit clause did not require 
Illinois to recognize the Michigan in- 
junction, but they disagreed that IIli- 
nois should compound the Michigan 
error by issuing a counterinjunction. 
“Just as the first injunction sired the 
“so the second 
might sire a third. The ultimate end 
is not foreseeable.” 


second”, they wrote, 


(James v. Grand Trunk Western Rail- 
road Company, Supreme Court of Illi- 
nois, September 18, 1958, Bristow, J., 


152 N.E. 2d 858.) 


Criminal Procedure ... 
Jencks aftermath 

The Court of Appeals for the Second 
Circuit has been called on in two recent 
cases to explain and apply the Jencks 
rule (Jencks v. U.S., 353 U.S. 657) 
and the statute enacted shortly after 
that decision, 18 U.S.C.A. $3500. 

In one case the Court ruled that 
neither the Jencks rule itself nor the 
statute can be applied to the minutes 
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of a federal grand jury. It denied to a 


criminal defendant the right to ex- 
amine, without prior screening by the 
trial judge, the grand-jury testimony 
of a major government witness for use 
of the defendant in cross-examination 
of the witness. When confronted with a 
request for the testimony, the trial 
judge had followed the established pre- 
Jencks procedure: he had examined 
the testimony in camera and had re- 
fused to give the transcript to the 
defense because he found no incon- 
sistencies in the witness’s testimony 
before the grand jury and at the trial. 

The Court noted that grand-jury 
minutes are nowhere mentioned in 
Jencks, but it said that this was only 
an academic question in view of the 
enactment of $3500, which codified 
and inferentially limited the rule of 
that case. The Court declared that the 
legislative history of the section dem- 
onstrated that Congress did not intend 
available 
under the statute. It noted that the 
Third Circuit in U.S. v. 
245 F. 2d 870, 


but before enactment of $3500, had 


grand-jury minutes to be 
Rosenberg, 


decided after Jencks 


held that a defendant was entitled to 
erand-jury minutes without prior in- 
spection by the trial judge. The Senate 
Report on $3500 referred to that de- 
cision as a “misinterpretation” of 
Jencks, the Court added. 

The Court, however, disagreed with 
the trial judge in the instant case on 
the point of whether the grand-jury 
testimony was inconsistent with the 
witness’s later evidence. Since incon- 
sistency was present, failure to grant 
inspection was error, the Court ruled, 
but it did not spell out whether it was 
reversible error because the conviction 
was reversed on other grounds, 


(U.S. v. Spangelet, United States 
Court of Appeals, Second Circuit, August 
1, 1958, Hinecks, J., 258 F. 2d 338.) 


In a case about two weeks later the 
Court ruled that $3500 “is the exclu- 
sive standard in this field and controls 
the procedure to be followed in such 
cases”. The defendant, convicted of 
income tax evasion, was after a written 
memorandum prepared by Internal 
Revenue agents sometime after a con- 
ference between them and a_ witness 
who subsequently testified for the 
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Government. 


The defendant contended that he was 
entitled to the document under $3500; 
but if not, he was entitled to it under 
Jencks, the rule of which, he argued, 
could not be dissipated by legislation 
because it dealt with constitutional 
rights. But the Court did not agree. It 
said the statute was “meaningless” if 
it was not regarded as providing the 
exclusive guide. Under the statute, the 
Court continued, the defendant was 
not entitled to the statement sought in 
this case because it was not a “sub- 
stantially verbatim recital” of anything 
said by the witness. Rather, the Court 
said, the statement was merely a sum- 
mary of the agent’s recollection, 


(U.S. vy. Palermo, United States Court 
of Appeals, Second Circuit, August 18, 
1958, Pickett, J., 258 F. 2d 397.) 


Military Law... 
lawyer as counsel 
With one dissenting, the 
United States Court of Military Ap- 
peals has decided that the time has 


judge 


come to discontinue the practice which 
has permitted non-lawyers to represent 
persons on trial before a general court 
martial. 


So deciding, the Court has reversed 


the conviction of an accused who, 
exercising his right under Article 


38(b) of the Uniform Code of Military 
Justice, 10 U.S.C.A. $838(b), to have 
counsel of his own selection, insisted 
on being defended by a lay officer and 
dismissed the qualified attorney-oflicer 
who had been detailed to defend him. 
Of course, under Article 27(b) of the 
Code, 10 U.S.C.A. $827(b), detailed 
trial and defense counsel must be 
lawvers. 

“The stakes involved in a general 
court martial are too high and the 
price paid for incompetence and lack 
of professional ability is too dear to 
permit an accused’s life and liberty to 
rest in the hands of one untrained in 
the law”, the Court asserted. “We con- 
clude, therefore, that in order to pro- 
mote the best interests of military jus- 
tice, it is imperative that only qualified 
lawyers be permitted to practice before 
a general court martial.” 

The dissenter adverted to long his- 


torically established practice which 


permits non-lawyer officers to appear 
before courts martial. He felt that that 
could be altered only by a clear con- 
gressional enactment, which he found 


missing. 


(U.S. v. Kraskouskas, United States 
Court of Military Appeals, September 19, 
1958, Ferguson, J., 9 U.S.C.M.A. 607.) 


Military Law... 
civilian employees 

Interpreting and expanding the Su- 
preme Court’s decision in Reid v. 
Covert, 354 U.S. 1, the Court of Ap- 
peals for the District of Columbia 
Circuit has ruled that a civilian em- 
ployed by and serving overseas with 
the Armed Forces cannot be tried by 
a court martial for any offense. To 
reach this conclusion, the Court struck 
down entirely Article 2(11) of the 
Uniform Code of Military Justice, 10 
U.S.C.A. §802 (11), which provides 
that “persons serving with, employed 
by, or accompanying the Armed 
Forces outside the United States” are 
subject to military-court jurisdiction, 
because it deprives a civilian of con- 
stitutional rights to trial by jury after 
presentment or indictment by a grand 
jury. 

In Reid the Supreme Court, revers- 
ing its holding from the previous term, 
decided that a wife-dependent who 
murdered her officer-husband overseas 
was not subject to military trial. Jus- 
tices Harlan and Frankfurter, whose 
votes (added to four others) permitted 
the Court to reach that decision, seemed 
to go along because the case involved 
a capital offense and indicated a wish 
to confine themselves to deciding no 
more than the case before them. 

Following this tack, the district court, 
in deciding the instant case, distin- 
guished from Reid because the peti- 
tioner was not convicted of a capital 
offense (he was convicted of larceny 
of military property) and because he 
was a civilian employee rather than a 
dependent. The district judge empha- 
sized that in many instances a civilian 
employee is as or more important to 
the success of the Armed Forces over- 
seas than soldiers themselves. He re- 
fused a writ of habeas corpus. 158 F. 
Supp. 171 (44 A.B.A.J. 365; April, 


1958). 
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Now the Court of Appeals has said 
that Reid must mean that all of $2(11) 
must fall; it has refused to confine the 


exclusions from military jurisdiction 
to dependents who commit capital of- 
fenses. It rejected an argument that 
the “persons . . . employed by” phrase 
of §2(11) 
stand under the severability clause. 

He thought 
the Court had made an unwarranted 


should be permitted to 
One judge dissented. 


and unsupported extension of Reid and 
asserted that there were no effective or 
feasible alternatives to court-martial 
jurisdiction over civilians at foreign 
bases. 


kind 


strikes down sound, historically sup- 


“T am unable to join in this 


of judicial negativism which 
ported legal action and leaves a vac- 
uum which cannot be filled”, he pro- 
tested. 

Perhaps anticipating this, the major- 
ity had said: 


Our decision leaves Congress free if 
it so desires to rewrite the legislation 
with inclusion of criteria for court- 
martial jurisdiction in terms related 
more definitely to the security, disci- 
pline and effectiveness of the Armed 
Forces abroad. Or Congress might de- 
cide in the light of Reid v. Covert to 
adopt some other course for the trial 
by the United States of civilians em- 
ployed with such forces in the time of 
peace. These legislative matters are 
not for us to determine .. . 


(U.S. ex rel. Guagliardo v. McElroy, 
United States Court of Appeals, District 
of Columbia Circuit, September 12, 1958, 
Fahy, J.) 


Reluctantly, but feeling itself bound 
by Reid “much as I may disagree with 
it”, the United States District Court 
for the Southern District of West Vir- 
ginia has granted habeas corpus to 
a civilian dependent convicted by a 
court martial of the non-capital offense 
of involuntary manslaughter while ac- 
companying the Armed Forces in Ger- 
many. This is the same Court from 
which Kinsella v. Krueger, the com- 
panion case to Reid, arose. 

The capital and non-capital crime 
distinction 
Court. 


baseless to the 
If Congress could not assert 
power to subject dependents to court- 
martial trial for capital offenses, it 
could not do so for other offenses, the 
Court said. “Of course”, it continued. 


seemed 


“where matters of life or death are in- 
volved, the facts must be scrutinized 
closely and the decision carefully 
weighed; but when arrived at, the ap- 
plicable principle applies alike in all 
similar cases.” 

(U.S. ex rel. Singleton v. Kinsella, 
United States District Court, Southern 
District of West Virginia, September 6, 
1958, Moore, J., 164 F. Supp. 707.) 


Segregation ... 
no time for delay 

The amount of litigation concerning 
racial segregation in public schools in- 
creased markedly with the opening of 
the new school year in September. In 
two cases arising in Virginia the Court 
of Appeals for the Fourth Circuit was 
implored to give the school boards 
more time—one asked for it to con- 
dition their constituents to the inevit- 
but the Court, 


finding no good purpose to be served 


ability of integration 


by delay, refused. 

By June of 1958, the Norfolk school 
board, which had been ordered to end 
segregation, had received 151 applica- 
tions from Negro pupils for admission 
to schools restricted to white students. 
All were rejected by the board, some 
because the appiicants had refused to 
complete testing procedures and some 
because of failure to meet scholastic 
requirements. Those who were other- 
wise qualified were rejected on the 
eround that assignment of a few Ne- 
groes to a school with a large number 
of white pupils would give the Negroes 
a “sense of isolation” or because the 
“peculiar circumstances” would in- 
volve “racial conflicts and grave ad- 
ministrative problems”. 

The federal district judge told the 
school board that the “isolation” and 
“racial tension” reasons were insuffi- 
cient and requested the board to re- 
consider its action. It did so and 
assigned seventeen Negroes among 
five white schools; but it requested that 
their enrollment be deferred until Sep- 
tember of 1959, to give the board an 
opportunity to apprise Norfolk of the 
“imminence of compliance” with the 
Court’s order. 

Denying the postponement, the Court 
declared that the board had not shown 


what beneficial use might be made of 


the delay and that it had given no 


What’s New in the Law 


assurance that the situation then would 
be materially different. “The orderly 
administration of justice does not per- 
mit the granting of delay for the sake 
of delay”, it concluded. 


(School Board of the City of Norfolk 
v. Beckett. United States Court of Ap- 
peals, Fourth Circuit, October 2, 1958, 
per curiam.) 


The other Virginia case came from 
Warren County, which maintains only 
one high school—restricted to white 
pupils. High-school Negroes are trans- 
ported to adjoining counties to colored 
schools. In July of 1958 twenty-two 
Negroes applied for admission to the 
white school and all were rejected. The 
district judge then issued an injunction 
restraining the school board from de- 
nying admission to qualified appli- 
cants. The board requested a year’s 
stay in execution of the order. It said 
it was constructing a new high school 
in Warren County for Negroes. 

In the absence of assurance that the 
policy of discrimination would be dis- 
continued in a year, the Court denied 
the request for a delay. It said there 
“is no way of knowing that the delay 
is not being sought to perpetuate an 
unlawful discrimination, rather than to 
comply with the law”. 


(School Board of Warren County v. 
Kilby, United States Court of Appeals, 
Fourth 1958, per 
curiam.) 


Circuit. October 2, 


The latest installment in one of the 
five original school segregation cases is 
the entry of an order by the United 
States District Court for the Eastern 
District of Virginia fixing ten years 
from May, 1955, as the terminal date 
for the school board’s compliance with 
the Supreme Court’s decision. The 
Court chose that month as the begin- 
ning date of the ten-year period be- 
cause the implementation decision of 
the Supreme Court in the School Seg- 
regation Cases was filed that month. 
Actual compliance, the Court directed, 
should commence with the “beginning 
of the school year for 1965.” 

The case, which arose in Prince 
Edward County, Virginia, has a dis- 
tinguished background. It commenced 
in 1951 with a complaint by Negro 
children for a declaration of rights. It 
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was heard before a three-judge federal 
district court which denied relief. 103 
F. Supp. 337. The Supreme Court re- 
versed in the School Segregation Cases, 
347 U.S. 483, and remanded to the 
district court in the implementation 
decision, 349 U.S. 294. The three-judge 
district court then dissolved itself on 
the ground that there were no further 
constitutional questions (142 F. Supp. 
616) and one judge heard the plain- 
tiffs’ motion that the Court fix a time 
for compliance on the part of the 
school officials. The Court refused to 
do that. 149 F. Supp. 431. On appeal, 
the Court of Appeals for the Fourth 
Circuit ruled the district judge “was in 
error in not fixing a time limit”, and 
remanded to the district court. 249 F. 
2d 462. 

On the remand, the district judge, 
pointing out the difficulties in arriving 
at a date certain for compliance, called 
on history and tradition. He wrote: 
... Turning again to precedent avail- 
able in somewhat comparable situa- 
tions, it is recalled that Solon consid- 
ered ten years an appropriate interval 
to allow adjustments to far-reaching 
changes in the customs of a_ people. 
The period of greatest turmoil follow- 
ing the death of President Lincoln is 
regarded as about twelve years. The 
efforts to enforce the Eighteenth 
Amendment were concentrated over a 
period of some twelve or fourteen 
years. Concededly, these yardsticks are 
of limited aid but they do reflect some 
past experiences with human behavior. 
No better measure has been suggested 
nor has one occurred to me. 


The Court specifically retained juris- 
diction to reduce or extend the period 
and to require reports from the board, 
the first of which was ordered by Jan- 
uary 1, 1959. 


(Allen v. County School Board of 
Prince Edward County, United States 
District Court, Eastern District of Vir- 
ginia, August 4, 1958, Hutcheson, J., 164 
F. Supp. 786.) 


In the United States District Court 
for the Eastern District of North Car- 
olina a school board has been success- 
ful with the defense that the Negro 
child had not exhausted his administra- 
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tive remedies under the North Carolina 


Assignment and Enrollment of Pupils 
Act. Accordingly, the Court held the 
plaintiffs were not entitled to maintain 
a suit seeking to have rights declared 
and to enjoin racial discrimination in 
the public schools. 

The statute involved provides that 
parents dissatisfied with the assign- 
ment of their child to one public school 
may apply to the board of education 
for his reassignment to another and in 
the event the reassignment is denied, 
may request a hearing. In the instant 
case the board requested the child and 
his parents to attend the meeting at 
which the request for reassignment was 
to be considered. The parents declined 
to do this. The reassignment request 
was rejected and the parents requested 
a hearing, which was granted. Neither 
the parents nor the child attended the 
hearing; their counsel was present with 
a verified petition and a verified power 
of attorney. 

The Court has now told them that 
their failure to attend the hearing in 
person with their son was a fatal de- 
fect to their suit. The failure to attend 
in person was a failure to exhaust ad- 
ministrative remedies, the Court has 
ruled. The Court rejected the conten- 
tion that it was for the adult plaintiffs 
to determine the type and scope of 
hearing they desired. It emphasized 
that the board had a responsibility 
under the assignment statute to deter- 
mine the best interests of the child and 
the school system and it could do this 
only by being afforded the opportunity 
to interview personally the pupil and 
his parents. 

Having taken this view and made 
this disposition of the case, the Court 
declined to consider the argument that 
reassignment was denied on account 
of race. 


(Holt v. Raleigh City Board of Educa- 
tion, United States District Court, East- 
ern District of North Carolina, August 
29, 1958, 164 F. Supp. 853.) 


What’s Happened Since .. . 
# On October 13, 1958, the Supreme 
Court of the United States: 

GRANTED CERTIORARI and (without 


opinion) reversed the judgment in 
Moore v. Terminal Railroad Associa- 
tion of St. Louis, 312 S.W. 2d 769 
(44 A.B.A.J. 782; August, 1958), 
wherein the Supreme Court of Missouri 
had taken away a $10,000 verdict re- 
covered in a Federal Employers’ Lia- 
bility Act case. The Missouri Court, 
remarking that a F.E.L.A. recovery 
cannot be supported by “mere specu- 
lation and conjecture”, had reversed 
a jury’s verdict on the ground that the 
plaintiff failed to show any negligence 
on the part of the railroad. Justice 
Frankfurter recorded himself as of the 
opinion that the petition was improvi- 
dently granted and Justices Whittaker 
and Burton dissented as to reversal of 
the Missouri Court. 

DENIED CERTIORARI in U.S. v. Allied 
Stevedoring Corporation, 258 F. 2d 104 
(44 A.B.A.J. 980; October, 1958), 
leaving in effect the decision of the 
Court of Appeals for the Second Cir- 
cuit that a convicted criminal defend- 
ant had shown no ground for relief 
because one juror had read the jury 
handbook published for use in federal 
district courts by the Judicial Confer- 
ence and regarded it only as a gen- 
eralized guide and not as instructions 
in the case. 

DENIED CERTIORARI in Board of Su- 
pervisors of Louisiana State University 
v. Ludley, 252 F. 2d 372 (44 A.B.A.J. 
366; April, 1958), leaving in effect the 
decision of the Court of Appeals for 
the Fifth Circuit that a 1956 Louisiana 
statute requiring persons seeking ad- 
mission to state-supported colleges to 
present a special! certificate signed by 
the applicant’s high school principal 
and parish superintendent of education 
is unconstitutional because it provides 
no standards for guidance in granting 
or withholding the certificates. 

DENIED CERTIORARI in Faubus v. 
U.S., 254 F. 2d 787 (44 A.B.A.J. 571; 
June, 1958), leaving in effect the de- 
cision of the Court of Appeals for the 
Eighth Circuit affirming an injunction 
enjoining the Governor of Arkansas 
from employing National Guard troops 
to obstruct or prevent racial integra- 
tion of Little Rock Central High School 
pursuant to a court-approved plan. 
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What Is Sale Price? 


Byrne Litschgi, Chairman 
Committee on Excise and Miscellaneous Taxes, Section of Taxation 


On September 2, 1958, the President 
approved and signed into law the first 
general revision and recodification of 
the federal excise tax laws in twenty-six 
years. The Forand Bill, or tecknically 
speaking, the “Excise Tax Technical 
Changes Act of 1958”, was the culmi- 
nation of eight years of study by tax- 
payer groups and government tax 
officials including two years of public 
hearings, legislative drafting, and con- 
sideration by the Ways and Means 
Committee in close co-operation with 
officials of the Treasury and Internal 
Revenue Service. 

One of the sharpest criticisms di- 
rected at the federal excise tax laws 
over the years has been the argument 
that there is a great lack of uniformity 
in the administration and payment of 
various excise taxes. This seemed par- 
ticularly true with regard to the manu- 
facturers’ excise taxes imposed by 
Chapter 32 of the Internal Revenue 
Code of 1954 (formerly Chapter 29 of 


the Internal Revenue Code of 1939). 

It was the consensus of those dealing 
with these manufacturers’ excises that 
a major cause of this lack of uniform- 
ity arose from the varying methods of 
distribution of products subject to the 
manufacturers’ tax. These taxes are 
imposed by a number of different sec- 
tions of the Code but with the common 
measure of the tax being the price at 
which the article is sold by its manu- 
facturer. Since the imposing sections 
do not specify the level of distribution 
by the manufacturer at which the tax 
is to be measured, it is possible to have 
different amounts of tax arising from 
the sale of the same taxable article by 
different manufacturers. As is natural 


under such circumstances, taxpaying 
manufacturers attempted to move the 
tax measuring sale back in the chain of 
distribution as far as possible to mini- 
mize the tax and to meet competition 
of manufacturers selling at that level. 
However, some manufacturers within 
an industry have found this form of 
tax minimization not feasible for non- 
tax reasons, with the result that one 
manufacturer would have a competitive 
advantage over another because of the 
unequal impact of the manufacturers’ 
excise. 

It should be pointed out that the 
level of distribution is not the only 
manufacturers’ sale price problem here. 
The question of the inclusion or ex- 
clusion of certain charges in computing 





sale price is significant, as can be seen 
from the lengthy litigation involved in 
the so-called warranty cases and the 
detailed consideration now being given 
by the Internal Revenue Service to the 
manufacturers’ sale price effect of co- 
operative advertising. These problems, 
however, could well be the subject of a 
full scale article and the space avail- 
able for this note does not permit their 
discussion here. This article is intended 
to deal only with the questions involved 
in and giving rise to the changes made 
in Section 4216! of the 1954 Code by 
Section 115? of the Forand Bill in the 
determination of sale price for pur- 
poses of the manufacturers’ excise. 
First let us go back to the develop- 
ment of the constructive sale price 
provision which was first enacted into 
law in the Revenue Act of 1932.° The 
primary purpose of such a provision 
was to equalize the excise tax on ar- 
ticles when sold by manufacturers to 
purchasers other than at the wholesale 
level in the distribution chain. For 
example, if a manufacturer sold his 
product to a wholesaler, the manu- 
facturers’ excise tax would be based on 
the actual sales price to the whole- 
saler. However, in certain industries, 
manufacturers sold not only to whole- 


salers but also to the consumer (at 





1. Section 4216 of the Internal Revenue Code 

of 1954 originally provided in part: 
**(b) Constructive Sate Price.—If an ar- 
ticle is— 
(1) sold at retail, 
(2) sold on consignment, or 
(3) sold (otherwise than through an 
arm's length transaction) at less than the 
fair market price, 
the tax under this chapter shall (if based on 
the price for which the article is sold) be com- 
puted on the price for which such articles are 
sold, in the ordinary course of trade, by manu- 
facturers or producers thereof, as determined 
by the Secretary or his delegate.” 

2. Section 115 of the Excise Tax Technical 
Changes Act of 1958 amended Section 4216 (b) 
of the 1954 Code to read in part: 

“(b) Constructive SaLe Price.— 
(1) In Generat.—If an article is— 
(A) sold at retail, 
(B) sold on consignment, or 
(C) sold (otherwise than through an 
arm’s length transaction) at less than the 
fair market price 
the tax under this chapter shall (if based on 
the price for which the article is sold) be com- 
puted on the price for which such articles are 
sold, in the ordinary course of trade, by manu- 
facturers or producers thereof, as determined 
by the Secretary or his delegate. In the case 
of an article sold at retail, the computation un- 
der the preceding sentence shall be on which- 
ever of the following prices is the lower: (i) 
the price for which such article is sold, or (ii) 
the highest price for which such articles are 
sold to wholesale distributors, in the ordinary 
course of trade, by manufacturers or producers 
thereof, as determined by the Secretary or his 
delegate. This paragraph shall not apply if 
paragraph (2) applies. 
(2) Spectra, Ruve.—If an article is sold at 
retail, to a retailer, or to a special dealer 
(as defined in paragraph (3)), and if 





_ (A) the manufacturer, producer, or 
importer of such article regularly sells 
such articles at retail, to retailers, or to 


special dealers, as the case may be, 

(B) the manufacturer, producer, or 
importer of such article regularly sells 
such articles to one or more wholesale 
distributors (other than special dealers) 
in arm’s length transactions and he estab- 
lishes that his prices in such cases are 
determined without regard to any tax 
benefit under this paragraph, 

(C) the normal method of sales for 
such articles within the industry is not to 
sell such articles at retail. to retailers, or 
to special dealers, or combinations there- 
of, and 

(D) the transaction is an arm's length 
transaction, 

the tax under this chapter shall (if based on 
the price for which the article is sold) be com- 
puted on whichever of the following prices is 
the lower: (i) the price for which such article 
is sold, or (ii) the highest price for which such 
articles are sold by such manufacturer, pro- 
ducer, or importer to wholesale distributors 
(other than special dealers). 

(3) Spectat Deater.—For purposes of 
paragraph (2), the term “special dealer” 
means a distributor of articles taxable un- 
der section 4121 who does not maintain a 
sales force to resell the article whose con- 
structive price is established under para- 
graph (2) but relies on salesmen of the 
manufacturer, producer, or importer of the 
article for resale of the article to retailers.” 
Section 619 of the Revenue Act of 1932 
provided in part: 

“(b) If an article is— 
(1) sold at retail; 
(2) sold on consignment; or 
(3) sold (otherwise than through an 
arm’s-length transaction) at less than the 
fair market price; 
the tax under this title shall (if based on the 
price for which the article is sold) be computed 
on the price for which such articles are sold, in 
the ordinary course of trade. by manufacturers 
or producers thereof, as determined by the 
Commissioner.” 


w 
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retail), on consignment, and in certain 


instances to various persons at a less 
than fair market price. 
stances, the Commissioner or his dele- 


In such in- 


gate was given the authority to “con- 
struct” a sale price. This constructive 
price would generally be the price at 
which such articles were sold to whole- 
salers in the normal course of trade 
by manufacturers in the industry. 

However, inequitable results oc- 
curred when the distribution methods 
varied within an industry. Thus, sup- 
pose that Corporation A and Corpora- 
tion B, competitors, each manufacture 
article X. Corporation A and most of 
the remaining industry sell its product 
to wholesalers at a price of $50. As- 
suming a 10 per cent excise tax, Cor- 
poration A would pay a $5 manufac- 
turer’s excise tax. The wholesaler’s cost 
then becomes $55 and when the article 
is then sold to a retailer or dealer, the 
manufacturer’s excise tax would al- 
ready have been paid on the basis of 
the manufacturer’s selling price of $50. 

However, Corporation B, in addition 
to selling to wholesalers, also main- 
tains its own distribution outlets and 
sells article X for $100 directly to the 
retailer or dealer in an arm’s length 
transaction. The higher price usually 
results from the various distribution 
costs such as selling expenses, ware- 
housing, packaging, etc. which the 
manufacturer performs under this ap- 
proach but which the wholesaler would 
perform under the first example. The 
manufacturer’s excise tax in the latter 
situation would be $10 or twice the 
amount of the tax that was imposed on 
Corporation A even though the same 
article is being sold. 

A third situation arose when the 
manufacturer sold the article at retail 
or directly to the consumer. As indi- 
cated above, since 1932 the law has 
provided for a “constructive” sale price 
in the case of such sale to consumers. 
Prior to the enactment of the Forand 
Bill, the constructive price of articles 
sold to consumers was normally the 
price at which such articles were sold 
by manufacturers to retailers. Where 
a manufacturer sold both at retail and 
to retailers at different prices, the con- 
structive price was the highest sales 
price to retailers. However, if the 
manufacturer sold only to wholesalers 
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and at retail, the constructive price 
for the sales at retail would be the 
highest wholesale price. 

In order to provide for a greater 
manufacturers under 
Forand Bill 


amended the existing rules in Section 


equity among 
these conditions the 
4216(b) to provide in Paragraph (1) 
that the constructive sale price on sales 
at retail should be the lower of either 
the price for which the article is ac- 
tually sold, or the highest price for 
which the article is sold to wholesalers 
in the ordinary course of trade by 
manufacturers or producers. 

Even as amended, however, Section 
4216(b) (1) did not provide relief for 
the manufacturer selling to retailers as 
outlined in the example of Corporation 
B, above. Section 115 of the Forand 
Bill attempts to eliminate this competi- 
tive inequity by adding to Section 
4216(b) a paragraph (2), permitting 
the application of a new construc- 
tive sale price in sales ¢o retailers as 
well as to sales a/ retail. The new con- 
structive sale price would be based 
upon the highest price at which such 
articles are sold by the particular man- 
ufacturer to wholesale distributors and, 
thus, would result in putting on a more 
equitable tax basis sales by manufac- 
turers at the wholesale level with those 
at the retail or consumer level. How- 
ever, the application of this provision 
with respect to sales to retailers applies 
only when all of the following four 
conditions are met: 

(1) The manufacturer, producer or 
importer regularly sells the article at 
retail, to retailers or to special dealers 
(as defined below) ; 

(2) The manufacturer, producer or 
importer regularly sells the article to 
one or more wholesale distributors 
(other than special dealers) in arm’s 
length transactions and establishes that 
his wholesale prices in these cases are 
determined without regard to any tax 
benefit to be derived from the applica- 
tion of this constructive price pro- 
vision; 

(3) The normal method of sales for 
such articles by manufacturers within 
the industry is to sell them otherwise 
than at retail, to retailers or to special 
dealers or a combination of these 
methods of sale; and 


(4) The transaction with respect to 
which a constructive sale price is to be 
computed is one entered into at arm’s 
length. 

The first limitation was designed to 
eliminate from the benefit of the rule 
those manufacturers who made only 
casual sales at retail. 

The second condition was made a 
part of the new act as a result of one of 
the chief objections by the Treasury 
Department to the extension of the 
constructive sale price provision to 
sales to retailers. The Treasury’s argu- 
ment was that this provision would 
place a substantial administrative bur- 
den on the Internal Revenue Service 
either to construct or to consider the 
individual party’s construction of a 
price on which to base the tax for the 
article sold to retailers. The second 
limitation substantially eliminates this 
problem by requiring that the manu- 
facturer regularly make sales to one or 
more wholesalers and thus makes read- 
ily available a basis for constructing 
the manufacturer’s sales to retailers. 
Thus a manufacturer could meet the 
requirement of the second condition 
even if his sales to regular wholesalers 
were limited to one person, provided 
the sales were made regularly and the 
price was not determined with the pur- 
pose of fixing a low price base with the 
view of obtaining a tax benefit in the 
case of other sales. 

The primary purpose of the third 
limitation was to deny the constructive 
price benefits to those manufacturers 
in an industry where the normal 
method of distribution was to sell to 
retailers or at retail (i.e., where sales 
to such retailers constituted more than 
half of their total volume of sales). 
Congress apparently felt that this limi- 
tation would not result in any sig- 
nificant discrimination against such 
manufacturers. 

Inasmuch as the new rule provides 
that the tax base be the lower of the 
actual selling price or the highest price 
at which such articles may be sold by 
manufacturers to distributors, the last 
limitation has for its purpose the pre- 
vention of the use of the rule where 
the sale to the retailers was less than at 
arm’s length. 


Apparently this special rule relating 
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to sales at retail or to retailers, despite 
its careful draftsmanship, was not 
specific enough to meet the needs of 
one of the witnesses who appeared be- 
fore the Senate Finance Committee. As 
a result, the Committee added a para- 
graph (3) to Section 4216(b). This 
new provision relates io special dealers 
and is better illustrated by the follow- 
ing situation: 

Corporation X has a distribution 
system which embraces wholesale dis- 
tributors, special distributors, and sales 
to retailers. The wholesale distributors 
perform the normal wholesaler func- 
tions. The special distributor or dealer, 
however, purchases the products of 
Corporation X, holds them in a ware- 
house and sells them through sales 
made by the Corporation’s sales or- 
ganization. Since Corporation X incurs 
the selling cost in such cases, the ar- 
ticles are sold to the special dealer at a 
price which is higher than the regular 
wholesale price. The sales price to re- 
tailers is, of course, higher than the 
sales price to either the wholesaler or 
the special dealer. 

In the absence of this new para- 
graph the constructive price for articles 
sold at retail or to retailers in the above 
situation would be the price at which 
the article was sold to the special 
dealer. The Finance Committee thought 
this situation would be discriminatory 
to the manufacturer and, therefore, in- 
cluded paragraph (3), which permits 
the manufacturer in the case of sales 
to consumers or to retailers to use as 
a constructive price the highest price 
at which the articles are sold to whole- 
sale dealers other than special dealers 
if the price is less than the price for 
which the article is actually sold. The 
same four limitations relating to sales 
to retailers and to consumers apply in 
the same manner to sales to special deal- 
ers. The application of this paragraph is 
further limited by defining the special 
dealer as a distributor of taxable elec- 
trical, gas and oil appliances who does 
not maintain a sales force to resell the 
appliances but rather relies on the sales 
force of the manufacturer of the appli- 
ances for the resale to retailers. 

It might be well to cover a related 
problem in this area which arises when 
an article is leased and the lease pro- 


visions of Section 42174 come into 


operation in conjunction with Section 
1216. 

It appears that the vital concern of 
the industries that presented their 
views to the Ways and Means Com- 
mittee was directed at the apparent 
inequity that exists between the taxa- 
tion of leased and sold articles. If a 
consumer or customer purchased an 
article, the total tax would be limited 
to 10 per cent of the sale price. On the 
other hand, when an article was leased, 
a 10 per cent excise tax would be im- 
posed on each and every lease pay- 
ment. This latter rule would apply re- 
eardless of the number of times the 
article might subsequently be leased. 
It is possible that the total tax under 
such lease arrangements might eventu- 
ally equal or exceed the total purchase 
price of the article in certain situations. 

The only remedy provided in the 
Forand Bill relates to the taxability of 
articles that are leased by manufac- 
turers who also make sales of such 
articles. In such instances, Section 
1217(b) imposes a tax on each lease 
payment equal to the rate of tax in 
effect on the date of such payment but 
provides that such tax payments shall 
not exceed the total tax that would be 
imposed if the article had been sold. 

The statute however does not pro- 
vide an adequate solution since no 
provision is made for the manufacturer 
who only leases articles without also 
selling them. Congress felt that in such 
instances competitive inequalities did 
not exist to a degree sufficient to war- 
rant the involved administrative bur- 


den of determining a proper tax base 


Tax Notes 


400% TAX HIKE 
SET ASIDE BY 
NEW APPRAISAL’ 


Find out about types of appraisals you 
may need and how they are arranged 
from the informative booklet “The 
Purposes of Appraisals.” which is 
yours for the asking. Write Marshall 
and Stevens, 420 Lexington Ave., 


Dept. 203, New York 17, New York. 


*Actual case history on file 





on new articles where no sales were 
1217(d) 


this respect that the total tax limitation 


made. Section provides in 
provided for in Section 4217(b) would 
not be applicable unless at the time the 
lease was made, the person making the 
lease was also engaged in the business 
of selling in arm’s length transactions 
the same type and model of article. 
Stated otherwise, where a person only 
leases an article, an excise tax would 
be imposed on every lease payment 
without any limitation being placed on 
the total tax to be imposed. 


This discussion may seem highly 
technical even to those confronted fre- 
quently with excise problems. To the 
taxpayer, however, faced with com- 
petitive inequities caused by methods 
of distribution over which he has no 
control the provisions of Sections 115 
and 117 of the Forand Bill are the first 
breath of fresh air in this rather in- 


volved area in many years. 








4. Section 4217 of the Internal Revenue Code 
of 1954, as amended by Section 117 of the Ex- 
cise Tax Technical Changes Act of 1958, pro- 
vides in part: 

*“(a) Lease Constpereo As Sate.—For pur- 
poses of this chapter. the lease of an article 
(including any renewal or any extension of 
a lease or any subsequent lease of such ar- 
ticle) by the manufacturer. producer. or im- 
porter shall be considered a sale of such 
article. 

(b) Liwrration On Tax.—In the case of 
any lease described in subsection (a) of an 
article taxable under this chapter, if the tax 
under this chapter is based on the price for 
which such articles are sold, there shall be 
paid on each lease payment with respect to 
such article a percentage of such payment 
equal to the rate of tax in effect on the date 
of such payment, until the total of the tax 
payments under such lease and any prior 
lease to which this subsection applies equals 
the total tax 

(c) Derintrion or Totat Tax.—For pur- 
poses of this section, the term “total tax” 
means— 

(1) except as provided in paragraph (2), 
the tax computed on the constructive sale 
price for such article which would be de- 
termined under section 4216(b) if such 
article were sold at retail on the date of 
the first lease to which subsection (b) ap- 
plies; or 


(2) if the first lease to which subsection 
(b) applies is not the first lease of the ar- 
ticle, the tax computed on the fair market 
value of such article on the date of the 
first lease to which subsection (b) applies. 
Any such computation of tax shall be made at 
the applicable rate specified in this chapter in 
effect on the date of the first lease to which 
subsection (b) a»nlies 

(d) Spectat Rutes.— 

(1) Lesser rst Atso Be Encacep In 
Se._itmne.—Subsection (b) shall not apply to 
any lease of an article unless at the time of 
making the lease. or any prior lease of such 
article to which subsection (b) applies, the 
person making the lease or prior lease was 
also engaged in the business of selling in 
arm's length transactions the same type 
and mode! of article 

(2) Sate Berore Totat Tax Becomes 
PayaBLe.—If the taxpayer sells an article 
before the total tax has become payable, 
then the tax payable on such sale shall be 
whichever of the following is the smaller: 

(A) the difference between (i) the tax 
imposed on lease payments under leases 

of such article to which subsection (b) 

applies, and (ii) the total tax. or 

(B) a tax computed, at the rate in 
effect on the date of the sale, on the 
rice for which the article is sold. 

or purposes of subparagraph (B), if the 
sale is at arm's length. section 4216(b) shall 

not apply.” 
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The Nebraska State Bar Association 
held its 59th 
Omaha on October 2 and 3, with an 
attendance of 800. The House of Dele- 
gates of the Association held its an- 


annual meeting at 


nual meeting on October 1, to receive 
and act upon reports of standing and 
special committees. 

Speaking at the Association luncheon 
on October 2 was Sylvester C. Smith, 
Jr., of Newark, New Jersey, Chairman 
of the House of Delegates of the Amer- 
ican Bar Association. The speaker at 
the annual dinner was Chief Justice 
C. Campbell McLaurin, of Calgary, 
Alberta. 

The program of the Section on Real 
Estate, Probate and Trust Law included 
a paper on “Problems Relating to Stale 
Reverters and Restrictions” by John R. 
Fike, of Omaha, and was followed by 
a panel discussion on “Some Common 
Title Problems” led by Herman Gins- 
burg, of Lincoln. Panel members were 
Richard C. Peck, of Omaha, and Albert 
T. Reddish, of 


discussion was followed by reports of 


Alliance. This panel 


all committees of the Section. 

The 
Public Corporations heard papers on 
Sanitation” by T. A. 
Philip, Director of the Division of 


Section on Municipal and 


“Municipal 


Sanitation of the State Department of 
Health, and by Robert L. Reins, of 
Omaha, engineer and architect, fol- 
lowed by one by William J. Baird. of 
the Omaha Bar. 

The program of the Section on In- 
surance Law included two papers, one 
entitled “Automobile Liability Insur- 
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ance”, by Norman E. Risjord, of 
Kansas City, Missouri, and “Frauds 
and Attempted Frauds Against Insur- 
ance Companies” by Victor A. Lut- 
nicki, of Lincoln, Massachusetts. 

The Section on Practice and Proce- 
dure conducted a panel discussion of 
proposed procedural changes, followed 
by an address, “Trials and Tribula- 
tions” by Emile Zola Berman, of the 
New York Bar. 

The 


panel discussion on “Review of Im- 


Section on Taxation held a 
portant Sections of the New 1958 Tax 
Law” with Keith Miller, of Omaha, as 
moderator. Panel members were Harry 
B. Cohen, of Omaha, Laurens Williams, 
of Washington, D. C., John C. Mason, 
of Lincoln, and Douglas Barnes, of the 
Omaha office of the Director of Inter- 
nal Revenue. 

On October 3 
were held by members of the Order 
of the Coif; the Women Lawyers of 
Omaha; 


special breakfasts 


the National Association of 
Claimant Compensation Attorneys. 

The Nebraska District Judges Asso- 
ciation held its annual meeting on 
October 3. 

Joseph C. Tye, of Kearney, is the 
newly elected President of the Associ- 
ation; Richard E. Hunter, of Hastings, 
continues as Chairman of the House 
of Delegates; Clarence E. Haley, of 
Hartington, was elected Member at 
Large of the Executive Council; and 
John J. Wilson, of Lincoln, was elected 
Delegate to the House of Delegates of 
the American Bar Association. 


—— ——_—_ <a 


The Seventh Conference of the Inter- 
national Bar Association was held in 
Cologne, Germany, July 21-25, at the 
of the Deutscher Anwalt- 
verein (the German Bar Association) 
and_ the (the 
Member 


organizations comprising the national 


invitation 
Koélner Anwaltverein 
Cologne Bar Association). 


bar associations of a large part of the 
world sent delegations to the Confer- 
ence—although lack of transportation 
facilities regrettably prevented the at- 





tendance of registered conferees from 
much of the Mediterranean 
Thirty-six countries were represented 


area. 


by 520 members of the legal profession, 
accompanied by 191 guests. 


At the opening session of the Confer- 
ence held in the magnificent Giirzenich, 
conferees were welcomed to Germany 
by Federal Minister of Justice Fritz 
Schaffer. The same evening the Mayor 
of Cologne, Oberbiirgermeister Theo 
Burauen, extended the city’s greetings 
at a reception at the Wallraf-Richartz- 
Museum. 

On Friday 
retiring councillors were invited to 
Bonn to meet Chancellor 
the Chancellor 


early years as a practicing lawyer in 


afternoon officers and 
Adenauer 
There recounted his 
Cologne and expressed his firm faith 
in the rule of law as the only possible 
basis for civilization and for peace. 
He deplored the decline in respect for 
law and expressed his hope that the 
work of the Cologne Conference would 
bear fruit and that the IBA would 
continue its work and further true 
international understanding in this age 
of grave divisions. 

Official delegates from thirty-three 
member organizations attended the 
general meeting in the Great Hall of 
the Giirzenich on Wednesday, July 23. 
The general meeting approved the pro- 
posed constitutional amendments, to 
provide for one member of the Council 
from each member organization, and 
to permit the variation from country 
of the 


contribution to the 


to country Patron’s or Sub- 


scriber’s Associ- 
ation. 

The meeting also approved in prin- 
ciple the Report of the Joint Commis- 
sion of the International Bar Associ- 
ation and the Union Internationale des 
Avocats, and authorized the IBA rep- 
resentatives to continue the study of 
a possible fusion of the two organiza- 
tions. The Report of the Legal Aid 
Committee was referred to the Council 
of the IBA to implement the establish- 
ment of an International Legal Aid 
Association under the auspices of the 
IBA. Funds for an initial period of 
two years have been obtained by the 
National Legal Aid Association of the 
United States and by the Committee 
on Legal Aid of the American Bar 
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Association. The new organization will 
have a European headquarters under 
the direction of Sir Sydney Littlewood, 
of London, and Orison S. Marden, of 
New York, as Co-Chairmen of the 
Committee. 


officers were re- 
Wright 
(United States); Secretary General, 
Gerald J. McMahon (United States) ; 
Treasurer, Sir Thomas Lund (Eng- 


The following 


elected: Chairman, Loyd 


land). In addition, appointment of 


the following Assistant Secretaries 
General was approved by the new 
Council of the IBA: Heinz Brangsch 
(Germany), Rolf Christophersen (Nor- 
way), and Philippe Gastambide 
(France), with a Spanish-speaking 
Assistant Secretary General stjll to be 


named. 


The following topics were discussed 
by conferees in plenary session and 


symposia: 


International Problems of Tort Li- 
ability and Financial Protection Aris- 
ing Out of Atomic Operations—Chair- 
man, Emil von Sauer (Germany); 
Rapporteur, E. Blythe Stason (United 
States). 


The American Close Corporation 
and Its Equivalent, and the Status of 
Wholly-Owned Subsidiaries in Other 
Countries—Chairman, Loyd Wright 
(United States) ; Rapporteur, Philippe 
Gastambide (France). 


Monopolies and Restrictive Trade 
Practices—Chairman, Sven Arntzen 
(Norway); Rapporteur, R. O. Wilber- 
force (England). 


Open committee meetings were held 


to consider the following topics: 


Consideration of the Various Plans 
for Providing Retirement Income for 
Members of the Legal Profession— 
Chairman, H. M. Voetelink (Nether- 
lands). 


Insurance Protection Against Any 
and All Types of Lawsuits—Chairman, 
Roberto Reyes Morales (Spain). 


International Shipbuilding Contracts 
Chairman, Per Brunsvig (Norway). 


International Judicial Cooperation— 
Bases for Agreement Between Civil 
Law and Common Law Countries 





Acting Chairman (and Vice Chairman 
of the Committee), Philip W. Amram 
(United States). 


Administration of Foreign Estates 
Chairman, Bernt Hjejle (Denmark) ; 
Vice Chairman, Ole Torleif Roed 
(Norway). 


Protection of Investment Abroad 
in Time of Peace—Chairman, Kurt 
Ehlers (Germany). 


Qualifications to Practice Law in 
the Foreign and International Field 
—Chairman, Manuel G. 
(Mexico). 


Escobedo 


Legal Aid—Chairman, Sir Sydney 
Littlewood (England). 


The use of simultaneous translating 
equipment for meetings held in the 
Great Hall of the Giirzenich contrib- 
uted to the interest and accomplish- 
ment of those sessions. Thirty-two 
papers and reports on the three topics 
considered in plenary session and 
symposia were presented by leading 
members of the legal profession from 
many countries who were appointed 
by their respective bar associations. in 
addition, the respective Chairmen pre- 
pared one combined report for each 
of the committee topics, assembled 
from information supplied to them by 
the members of their Committees. 


At its final meeting on Friday, July 
25, the Council deferred a decision as 
to the time and place of the 1960 
Conference. 


——______<—>->-————— 


The leadership in the State Bar of 
Arizona of 1958 may glance over its 
shoulders at a record of sixty-four 
years on which the Association has 
reached the position of a secure Bar 
integrated with state government, or- 
ganized in its activities, positive and 
successful in its actions. 


The State Bar of Arizona is neither 
old nor large in the annals of the legal 
profession, its organization having 
occurred in 1894, thirty-one years after 
territorial organization and eighteen 
years prior to Arizona statehood. Its 
total present membership is 1,503. 


Not unlike many other state bar 
associations, the State Bar of Arizona 
conducted its work from the law office 
of the Secretary from the time of its 
inception until the year 1948. Secre- 
taries at first were unpaid, and later 
drew a small stipend for their bar 


Bar Activities 


Donald E. 
Phillips 





work. As time moved along, office help 
was employed with State Bar funds. 

The State Bar opened its first cen- 
tral office in May, 1948, in a single 
room of the Security Building, Phoe- 
nix, the state capital city, held open by 
a single secretary who now is the asso- 
ciation’s Assistant Secretary. 

By 1954, in December, when the 
State Bar employed its first fulltime 
Executive Secretary, the headquarters 
offices had been enlarged to two 
rooms, and now is situated in a three- 
room suite in the Security Building 
which provides a reception office, a 
meeting room for the Board of Gover- 
nors and committees, and an equip- 
ment room. 


Since 1948 the State Bar headquar- 
ters has been particularly well supplied 
with mechanical equipment. The pace 
of bar activities in the areas of service 
to the membership and in professional 
and public relationships has equally 
matched the force provided by the 
staff and the manner in which the 
office has been equipped for pro- 
duction. 

In the light of present-day ideals of 
bar association activities, the early-day 
activities of the Arizona State Bar are 
noteworthy. Its first steps were the 
adoption of methods to maintain ethi- 
cal practice among the territory’s law- 
yers; action toward the construction 
of a firm code of state laws for citizens 
of the territory; means to curb un- 
authorized practice of law; and to 
aid in the administration of justice. 

As early as 1903 the Arizona State 
Bar looked into the possibility of in- 
corporation; and in 1924 took definite 
steps to obtain integration of the Bar 
with state government, which was 
accomplished in 1933 after a ten-year 
drive by a band of determined lawyers. 
The State Bar of Arizona was created 
as a non-profit corporation under state 
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Bar Activities 


laws, the tenth state association to 
arrive at that organized status. 

Following integration in 1933, two 
major sets of regulations were drafted 
by the State Bar: Rules Pertaining to 
Admission of Applicants to the State 
Bar of Arizona; and Rules of the 
Supreme Court relating to Admission 
and Discipline of Attorneys. 

Other major committees soon came 
into being: Unauthorized Practice of 
Law: Rules of Professional Conduct; 
Legislative; and the Arizona Judicial 
Council. 

Also formed and active are commit- 
tees on Continuing Legal Education; 
Judicial Selection, Tenure and Com- 
pensation; and Rules of Criminal Law 
and Procedures. 

The Canons of Professional Ethics 
and the Canons of Judicial Ethics of 
the American Bar Association have 
been formally adopted by the Supreme 
Court of Arizona as those of the State 
Bar. 

Legal aid societies were organized 
on lawyer insistence in the two heaviest 
populated counties of the state (Mari- 
copa and Pima) early in the term of 
the State Bar’s integration, and the 
present committee of the State Bar 
has an active representative in all 
other counties of the state. 

The State Bar now has forty-four 
standing and special committees in 
force, all charged with responsibility 
to aid and co-ordinate their work with 
similar committees and sections of the 
American Bar Association. 

Within the past two years, the State 
Bar of Arizona has created three new 
sections in its organization, the Sec- 
tions of Bankruptcy Law; Real Prop- 
erty, Probate and Trust Law; and 
Trial Practice. 

The Junior Bar Conference of Ari- 
zona, composed of more than 600 
lawyers under age 36, has been in 
operation for several years. The State 
Bar also has been one of the earliest 
to organize its (Arizona) Conference 
of Bar Presidents and Secretaries. 

Maricopa and Pima Counties both 
have Lawyer Referral Plans in effect 
under successful operation. A steadily 
developing, statewide public relations 
program includes issuance of the 
monthly News Letter of the State Bar; 
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its newspaper legal column, “Let’s 
Discuss Arizona Law”, initiated in 
November, 1956; a growing pamphlet 
program; and a newly created speak- 
ers’ bureau. 

The State Bar of Arizona’s twenty- 
fifth annual meeting gave the associ- 
ation its most impressive performance 
this year, on April 10, 11 and 12, at 
Tucson. 

The registration figure of 509 law- 
yers was equal to one third of the 
State Bar’s total membership, and 
equivalent to one half of the resident 
actively practicing lawyers of the state. 
In addition, a total of 343 wives par- 
ticipated in the events. 

C. A. Carson III, of Phoenix, was 
elected President for 1958-59, succeed- 
ing James Murphy, of Tucson. Other 
officers are Devens Gust, of Phoenix, 
First Vice President; James R. Malott, 
Jr., of Globe, Second Vice President; 
and Ralph Brandt, of Yuma, Treas- 
urer. Donald E. Phillips is Executive 
Secretary. 

The upturn in meeting attendance 
for the State Bar of Arizona during 
the past four years may be attributed 
to the excellence of the institutes and 
seminars. This year the two seminar 
programs were arranged by the asso- 
ciation’s new Sections. The Section of 
Real Property, Probate and Trust Law 
conducted a program in “Trusts and 
Taxes”; and the Section of Trial 
Practice, a program entitled “Argu- 
ments to the Jury”. 

Resolutions passed by the Bar have 
put underway a study to obtain stand- 
ardized jury instructions for the state 
courts; and a complete review of the 
State Bar Act to determine if revisions 
are necessary or advisable. 


a 


The Annual Meeting of the Rhode 
Island Bar Association was held on 
October 20 at the Narragansett Hotel 
in Providence. Activities began with 
an institute lecture and discussion on 
the Uniform Commercial Code, spon- 
sored by the Committee on Continuing 
Legal Education, and given by Walter 
D. Malcolm, of Boston. 

During the business session which 
followed, presided over by President 
Frank C. Cambio, of Providence, a 


William H. 


Edwards 


report was made of some of the activ- 
ities of the year. The Association or- 
ganized a speakers’ bureau and placed 
speakers at meetings of various organ- 
izations all over the state. A radio 
program, “Point of Law” was co- 
sponsored by the Association and a 
bank, and a TV program, “Action at 
Law”, was presented in co-operation 
with a TV station. The Association has 
also started the publication of a series 
of pamphlets on legal subjects. 

The new officers are William H. 
Edwards, President; Ellis L. Yatman, 
President-Elect; Sayles Gorham, Vice 
President; James H. Higgins, Jr., 
Secretary; Douglas W.  Franchot, 
Treasurer, all of Providence. 


- ae 


One of the most important projects 
for members of the Bar in South 
Dakota for the coming months is to 
stimulate interest in the proposed 
separate Judiciary Building in Pierre 
close to the Capitol building. It is 
hoped that the legislature will support 
and appropriate the necessary funds 
for erection of the building. 

Plans have been drawn which pro- 
vide for offices of the Supreme Court 
Judges and a law library on the second 
floor, with ready access to the library 
from each office. The first floor would 
include the courtroom, the Revisor’s 
office, the office of the Clerk of Courts, 
a lawyers’ room adjoining the court- 
room, and a room for use of the South 
Dakota State Bar. 


At the first session of the Sixty- 
Eighth Annual Meeting of The Vir- 
ginia State Bar Association, 100 new 
members of the Bar were elected to 
membership in the Association. The 
presidential address was also delivered 
at this session. President J. Sloan Kuy- 
kendall spoke on “Our Union of Sov- 



















1e activ- 


tion or- 
1 placed 
3 organ- 
\ radio 
vas Co- 
and a 
ction at 
eration 
‘ion has 


a series 


iam H. 
‘atman, 
n, Vice 
is, Jr., 
anchot, 


rojects 
South 
s is to 
oposed 
Pierre 
It is 
upport 
funds 


h pro- 
Court 
second 
ibrary 
would 
\ isor’s 
courts, 
court- 
South 


Sixty- 
» Vir- 


) new 


ed to 

The 
vered 
Kuy- 


| Sov- 





Bar Activities 





KP mkrlbish 


ee ee : ' 

Ovaminerof Luestioned Locamenti 

g ray <p” 8 
Sarena fansdas 


Qualified in all courts. 30 yrs. experience. 
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BY 
HONORE 
DAUMIER 
Be hte tas . 
SPECIALLY IMPORTED, they are repro- 


ductions of the captivating ceurtroom scenes 
created by the world famous French artist 
Honoré Daumier, “the Michaelangelo of cari- 
cature."’ These masterpiece studies of clients, 
lawyers and judges are treasured collector's 
items. All lithographs are black and white, 
size 11” x 15” ready for framing, priced at a 
bargain $10. Edition is limited. Money back 
guaranty if not completely satisfied. Mail 
check today to ART SELECTIONS, 137 E. 25th 
Street, New York 10, N. Y. 


He challenged the Bar 
of Virginia to take the leadership in 


ereign States”. 


keeping the public informed on the 
fundamental principles of constitution- 
al government and traced the expand- 
ing power of the central government at 
the expense of state sovereignty. 

At the Friday morning session James 
H. Simmonds, President of the Vir- 
ginia State Bar, delivered an address 
which was followed by a panel discus- 
“Use of Chalkboard and 
Asso- 


ciation adopted amendments to its by- 


sion of the 
Demonstrative Evidence”. The 
laws abolishing the Judicial Section 
whose work has now been taken over 
by the Judicial Conference of Virginia. 
A Committee on Publications was cre- 
ated whose primary duty is to publish 
the pamphlets summarizing cases in 


which appeals and writs of error are 
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refused by the Virginia Supreme Court. 

The Junior Bar Section, under the 
Chairmanship of G. R. C. Stuart, of 
Abingdon, held its first annual meet- 
ing on Friday afternoon. The new of- 
ficers elected were William L. Shapero, 
of Norfolk, Chairman; Angus H. Ma- 
caulay, Jr., of Richmond, Vice Chair- 
Edward T. Caton III, of 


Virginia Beach, Secretary. 


man; and 


The Section on Legal Education and 
\dmission to the Bar presented a panel 
discussion on “Legal Education in Vir- 
ginia” moderated by Professor Charles 
R. McDowell of Washington and Lee 
University Law School. The panel 
members, all students or recent gradu- 
ates of the law schools of Virginia, were 
Edward A. Waller 
H. Horsley, representing the University 
of Virginia; William Earle White, Jr., 


and James C. Roberts, representing the 


Mearns, Jr.. and 


University of Richmond; T. Howard 
Spainhour and Frances E. Clark, repre- 
senting the College of William and 
Mary. 

C. Campbell McLaurin, Chief Justice 
of the Supreme Court of Alberta, Can- 
America’s World Role” 


at an evening session. Justice McLaurin 


ada, spoke on * 


was introduced by Governor J. Lind- 
say Almond. 

On Saturday morning, Hawthorne 
D. Battle, President of the West Vir- 
ginia Bar Association, brought greet- 
ings from his Association. This was 
followed by a delightful and informa- 
tive address by Edmund M. Morgan, 





David J. 
Mays 
Dementi Studio 
Rand Professor of Law, Vanderbilt 


University, on the subject of “The Rule 
of Reason in Evidence”. 

Augustine T. Smythe, of the Charles- 
ton, South Carolina, Bar, was the 
speaker at the Annual Banquet. 

The following officers for the year 
1958-1959 were elected: President, 
David J. Mays, of Richmond; Presi- 
dent-Elect, William P. Dickson, Jr., 
of Norfolk: Executive Committee, Wal- 
do G. Miles, of Bristol, and C. Stuart 
Wheatley. of 


terms) ; Delegate to the House of Dele- 


Danville (three-year 
gates of the American Bar Association, 
Martin P. Burks, of Roanoke. Mr. 
Burks succeeds Stuart B. Campbell, of 
Wytheville, who served in this capacity 
for more than twenty years. The Sec- 
retary-Treasurer is William T. Muse, 
of Richmond. The following were elect- 
ed Vice Presidents: D. B. Marshall, of 
Charlottesville; Thomas J. Wilson, of 
Harrisonburg: Charles D. Fox, Jr., of 
Roanoke; William B. Spong, Jr., of 
Portsmouth; and R. Reid Young, Jr., 
of Martinsville. 
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SECTION OF 
ADMINISTRATIVE LAW 


The first 
Practice Institute, sponsored by the 


Federal Administrative 
Administrative Law Section, will be 
held in Washington, D. C., on Decem- 
ber 11 and 12 at the Mayflower Hotel. 
The Institute will focus on the prae- 
tical aspects of administrative law, 
especially the problems of private prac- 
titioners before administrative agen- 
cies. 

Highlights of the Institute will be 
an address by David W. Kendall, the 
new Special Counsel to President 
Eisenhower, and discussions by agency 
counsel and private practitioners of 
agency assistance available to the pub- 
lic, pretrial proceedings and the role 
of the examiner, problems of negotia- 
tion and settlement, and scope of 
agency orders. 

In the 


there will be examination of subtopics 


course of the discussions 
like: how to present the problem be- 
fore an agency; confidential treatment 
of inquiries; force and effect of inter- 
pretative rulings; staff level advice on 
proposed courses of action and other 
informal staff 


agency discretion; and practices and 


clearances; scope of 
policies of the office of Solicitor Gen- 
eral in handling administrative agency 
matters before the courts. Panel dis- 
cussions will be led by a moderator 
in each instance, and the panels will 
be made up of representatives from the 
administrative agencies and from law- 
yers in private practice. There will be 
ample opportunity for questions. 

John B. Gage, Chairman of the Ad- 
ministrative Law Section, will be the 
permanent presiding officer. Earl W. 
Kintner is council liaison for the Insti- 
tute, and Gilbert A. Cuneo, Chairman 
of the Section’s Information and Edu- 
cation Committee, is Chairman of the 
Institute. 
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The registration fee for the Institute 
is $13.00, which includes tickets to the 
two luncheons that have been scheduled 
as well as admissions to all discussion 
panels. A tour of the White House has 
been arranged for the wives of all par- 
ticipants on Friday morning, Decem- 
ber 12. 

Questions about and registrations for 
the Institute should be addressed to 
Gilbert A. Cuneo, 1625 K Street N. W., 
Washington 6, D.C. Reservations for 
overnight accommodations should be 
made directly with the Mayflower Ho- 
tel, which has reserved facilities for 
Institute participants. 

The Section will consider and re- 
port upon a number of important leg- 
islative matters during the current 
year. The work of the Section’s Special 
Committee To Draft a Code of Stand- 
ards of Agency-Tribunal Conduct for 
submission to the Board of Governors 
is under way. The Administrative Law 
Bulletin, distributed to the 
members during November, contains 
the preliminary report of the Special 
Committee and solicits the comments 


Section 


and assistance of all members. 


Other legislative matters to be con- 
sidered and implemented during the 
current year include the effort to elim- 
inate statutory provisions or adminis- 
trative actions which place arbitrary 
or unreasonable limitations on fees for 
legal services; bills to improve the com- 
pensation status of hearing examiners: 
measures to require that notice or serv- 
ice in proceedings before agencies be 
made upon the attorney representing 
the party involved; procedural imple- 
mentation of the bill passed at the last 
session of Congress relating to chemi- 
cal food additives; the effect of possible 
amendments to the proposed Federal 
Administrative Code and the proposed 
Administrative Practice Reorganiza- 


tion Act or regulatory procedures de- 





signed to restrict judicial review of 
deportation and exclusion orders in the 
immigration and nationality area; and 
discussion of legislation which would 
limit presidential review of decisions 
of the CAB; and examination of pro- 
cedural aspects of proposed legislation 
affecting the regulatory commissions 
of the 


executive department and agencies. 


and administrative functions 


SECTION OF 
CRIMINAL LAW 


The Section of Criminal Law has an 
unusual number of interesting, two- 
sided problems in view this year. On 
some at least it is hoped to carry the 
discussions far enough to have recom- 
mendations for the 1959 Midwinter or 
Annual Meeting. 

Association members are invited to 
communicate with the Section about 
these problems—or better, to join up 
and participate fully in any delibera- 
tions which may be of particular in- 
terest. The Section will welcome sug- 
gestions as to other subjects that need 
similar consideration and a place on 
its agenda. 

At present, these subjects are sched- 
uled to be examined: 

1. How can the United States best 
protect and enforce its jurisdiction 
over crimes committed aboard U. S. 
flag aircraft outside the territorial lim- 
its of the United States? (Committee 
on Aviation Criminal Law, Robert P. 
Boyle, Chairman). 

2. Should the Association support 
efforts, by community pressures or by 
legislation, to curb inflammatory crime 
(Commit- 
tee on Crime Portrayal, William B. 
McKesson, Chairman.) 


portrayal in public media? 


3. Should defense counsel in crim- 
inal cases have the benefit of the same 
discovery and disclosure rights enjoyed 
by civil litigants and prosecuting agen- 
cies? (Committee on Defense Proce- 
dure and Tactics, Edward Bennett Wil- 
liams, Chairman). 

4. Should criminal law—individual 
accountability for crimes against the 
peace of the world community—play a 
part in the achievement of world peace 
through law? (Committee on Interna- 
tional Criminal Law, James J. Robin- 
son, Chairman.) 
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5. Can and should the Canons of 
Ethics be amended to deal more point- 
edly with lawyers who overstep the 
bounds of advocacy to participate in 
criminal enterprises? (Committee on 
Lawyers and Organized Crime, Dow- 
ney Rice, Chairman). 


6. Should the Association renew its 


opposition to mandatory minimum 
penalties in the narcotic drug laws, or 
support other amendatory proposals 
tending to separate the peddler from 
the addict and to deal more leniently 
with the latter? 


cotics and Alcohol, Evelle J. Younger, 


(Committee on Nar- 


Chairman). 


7. Does a person whose sanity is 
in doubt have an absolute right to 
withhold the plea of insanity and insist 
on being sentenced to prison (where 
the alternative is commitment to a 


mental institution “unfil cured”) ? 
(Committee on Rights of Accused Per- 


sons, Arthur J. Freund, Chairman). 


8. Is a person being subjected to 
interrogation and investigation, before 
the preferment of charges, entitled to 
(Committee on 
Rights of Accused Persons, Arthur J. 
Freund, Chairman). 


the advice of counsel? 


9. What stand, if any, should the 
Association take on the issue of capital 
punishment? (A 
mittee, to be appointed by the Chair- 
man. ) 


10. What, if any, public defender 


system should be supported as a solu- 


new Section com- 


tion for the problem of providing de- 
fense counsel for indigent persons? 
(Committee on Defense of Indigent 
Persons, James C. Garnett, Chairman). 


SECTION OF 

INSURANCE, NEGLIGENCE 
AND COMPENSATION LAW 
Stanley C. Morris, of Charleston, 
West 


announces the following Committee 


Virginia; Section Chairman, 
Chairmanships: Membership: Leland 
B. Groezinger, San Francisco; Pub- 
lications: Hugh E. Reynolds, Indian- 
apolis; Public Relations: Edward W. 
Kuhn, Memphis; Automobile Insurance 
Law: George E. Allen, Richmond; 
Aviation Insurance Law: George I. 
Whitehead, Jr., New York; Casualty 


Insurance Law: William L. Shumate, 


New York; Fidelity and Surety Insur- 
ance Law: Charles C. Howell, Jr., 
Jacksonville, Florida; Fire Insurance 
George W. Clarke, Seattle; 
Health and Accident Insurance Law: 
G. Robert Muchemore, Omaha; Life 
Donald Q. Taylor, 
Greensboro, North Carolina; 


Law: 


Insurance Law: 
Marine 
and Inland Marine Insurance Law: 
John M. Aherne, New York; Nuclear 
Energy Insurance: DeRoy C. Thomas, 
New York; Public Regulation of the 
Business of Insurance: Frank J. Creede, 
San Francisco; Rules and Procedure: 
Richard W. Galiher, Washington, D.C.; 
Trial Tactics: Charles E. Pledger, Jr., 
Washington, D. C.; Workmen’s Com- 
pensation and Employers’ Liability 
Insurance Law: Edmund D. Leonard, 
San Francisco; and Committee on Com- 


mittees: Wayne E. Stichter, Toledo. 


SECTION OF 
INTERNATIONAL AND 
COMPARATIVE LAW 


At the annual meeting of the Section 
in Los Angeles, Homer G. Angelo, of 
San Francisco, was re-elected Chairman 
of the Section and Lyman M. Tondel, 
Jr., of New York City, was elected 
Section Delegate to the House of Dele- 
gates. 

New members elected to the Council 
were: Loftus E. Becker, of Washington, 
D. C., John R. Stevenson, New York 
City, Arthur E. Sutherland, Jr., Cam- 
bridge, Massachusetts, and Wayne D. 
Williams, Denver, Colorado. 

Eugene D. Bennett, of San Fran- 
cisco, was the speaker at the annual 
comparative law breakfast sponsored 
jointly by the Section and the Ameri- 
can Foreign Law Association, and his 
subject dealt with international aspects 
of our monopoly laws. 

The Section has annually held a 
luncheon meeting jointly with the 
Junior Bar Conference and the speaker 
at this luncheon was the French Am- 
bassador to the United States, Herve 
Alphand, who spoke on “France and 
Her Problems Today”. 

Following up on the first Space Law 
Seminar arranged by the Section and 
held at the Midyear Meeting in At- 
lanta, Georgia, last February, another 
Space Law Seminar was held in Los 
Angeles with the participation of the 


Section of Real Property, Probate and 
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Trust Law, and the Standing Commit- 
tee on Aeronautical Law. David F. 
Maxwell, of Philadelphia, was the mod- 
erator of the program, and introduc- 
tions of speakers were handled by 
J. Wesley McWilliams, Section Vice 
Chairman, Daniel M. Schuyler, of Chi- 
cago, for the Section of Real Property, 
Probate and Trust Law, and L. Duncan 
Lloyd, of Chicago, for the Standing 
Committee on Aeronautical Law. 
Under the 
Travel—Some 


general title “Space 
Scientific and Legal 
Problems”, speakers dealt with such 
topics as “Flights to the Moon”, “Tech- 
nical vs. Human Factors in Space 
Travel”, “The Function of the Civilian 
Space Agency”, “Are Lawyers Ready 
To Write the Laws for Space?”, “Na- 
tional Sovereignty in Space”, and “The 
Control of Space”, and the speakers on 
the scheduled program were Dr. Sam- 
uel Herrick, of Los Angeles, Depart- 
ment of Astronomy, University of 
California, Dr. Gabriel M. Giannini, of 
Gordon L. McDonough, 
Member of the United States House of 
Representatives, Fifteenth District of 
Califurnia, Frank Simpson III, of Los 
Angeles, Rear Admiral Chester C. 
Ward, U.S.N., of Washington, D. C., 
the Judge Advocate General of the 
United States Navy, and Loftus E. 
Becker, of Washington, D. C., Legal 
Adviser to the Department of State. 


Pasadena, 


Increased activities of the many 


committeees of the Section are ex- 
pected under the Section’s present plan 
of organization. Each divisional vice 
chairman is responsible for the super- 
vision of the work of committees in 
his division. Harry LeRoy Jones, 
Washington, D. C., is Vice Chairman 
for committees dealing with inter- 
national law, Professor Edward D. Re, 
of Brooklyn, New York, is Chairman 
of the Comparative Law Division, and 
Eugene D. Bennett, San Francisco, is 
Chairman of the International Organi- 
zations Division. J. Wesley McWilliams 
is Vice Chairman and serves as liaison 
for the General 
committees of the Section fall under 
the Section Chairman. 


The Bulletin of the 


expanded considerably since its first 


several divisions. 


Section has 


issue in May, 1957. It carries articles 
of value not only to specialists in inter- 
national law, but to all lawyers. The 
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editorial on Law Day-International in 
the June, 1958, issue was reproduced 
in the Congressional Record on motion 
of Senator Irving M. Ives, of New 
York. The next Bulletin (December, 
1958) at the 


Annual Meeting in Los Angeles and 


will cover the events 
contain items of interest to all mem- 
bers of the Bar. 


SECTION OF 

JUDICIAL ADMINISTRATION 
Since the adoption of enabling legis- 
lation last July, the Judicial Confer- 
ence of the United States under the 
leadership of the Chief Justice has 
been engaged in organizing the work 
of the Conference to “carry on a con- 
tinuous study of the operation and 
effect of the general rules of practice 
and procedure ...as prescribed by the 


Emory H. 
Niles 


The Hughes Co. 


Supreme Court for the other courts of 
the United States:..” It is expected 
that committees of judges, lawyers 
and professors will be organized to 
cover the fields of practice in civil, 
criminal, admiralty and bankruptcy 
cases and in tax appeals, to assist the 
Conference in formulating its recom- 
mendations “to promote simplicity in 
procedure, fairness in administration, 
the just determination of litigation, 
and the elimination of unjustifiable 
expense and delay”. This new function 
of the Judicial Conference was a spe- 
cial project of the Section during the 
past year beginning with the program 
presented at the Regional Meeting in 
Louisville in November, 1957, and 
under the Section’s sponsorship re- 
ceived widespread support from the 
House of Delegates, state and local 
bar associations, and other profes- 
sional groups. 

The Section is planning to partici- 
pate in the Regional Meeting in Pitts- 
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burgh next March. Programs will be 
announced later, but Association mem- 
bers—whether or not they are members 
of the Section—should feel free to 
make recommendations as to these 
programs to the Section Chairman, 
Chief Judge Emory H. Niles, Court 
House, Baltimore 2, Maryland. 


SECTION OF 

LABOR RELATIONS LAW 

At the New England Regional 
Meeting in Portland, Maine, on Octo- 
ber 2-4 the officers and Council of the 
Labor Relations Law Section conducted 
a workshop on “What the General 
Practitioner Needs To Know About 
Federal Labor Laws”. The workshop 
took the form of a running panel dis- 
cussion of the problems which con- 
front and labor union 
lawyers in the evolution of the labor 


management 


relations history of a typical business 
firm from the organizational drive to 
the administration and enforcement 
of collective bargaining agreements. 
Those participating were Section 
Chairman William J. Isaacson, Vice 
Chairman John W. Morgan, Section 
Delegate Alfred Kamin and Gerard 
D. Reilly and Robert M. Segal, mem- 
bers of the Council. Professor Archi- 


bald Cox was the moderator. 


SECTION OF 
MUNICIPAL LAW 


At the annual meeting of the 
Municipal Law Section in August the 
council created a Committee on Ob- 
jectives and Program with David M. 
Wood, of New York City, as chairman. 
The committee held its first meeting 
in New York City on October 2. It is 
developing plans for promoting several 
research projects relating to municipal 
law with the thought that funds may 
be available for such purposes from 
public and semipublic agencies. 

Other committees of the Section are 
in process of organization. A request 
for committee preference was mailed 
to all members. The response indicates 
there is great interest in committee 
membership. The chairmen of the 
various committees are already at 
work developing programs for their 
committees, 

The Section is arranging to hold a 


William J. 


Isaacson 


Fabian Bachrach 


regional meeting in connection with 
the Pittsburgh Regional Meeting on 
March 11 to 13, 1959. S. M. Ruffin 
has undertaken to act as chairman 
for the Section meeting. 


SECTION OF 
PUBLIC UTILITY LAW 

Following a most successful annual 
meeting of the Section at Los Angeles, 
general sessions on August 25 and 26, 
the Council of the Section laid plans 
at an organization meeting on August 
27 for its program of activity during 
the coming year. The newly elected 
chairman, John B. Prizer, of Phila- 
delphia, appointed members to the 
various regular and special commit- 
tees of the Section. J. Robert Jones, of 
Columbus, Ohio, will head the Stand- 
ing Committee To Report on Regula- 
tory Law. Alfred P. Ramsey, of Balti- 
more will be Chairman of the Section’s 
Program Committee for the 1959 an- 
nual meeting of the Section at Miami 
Beach. Stephen H. Fletcher, of New 
York, will head the Membership Com- 
mittee and Donald C. Power, of New 
York, will be chairman of the Section’s 
Nominating Committee. 

The Section meetings to be held at 
Miami Beach in August, 1959, will be 
arranged for by the Section’s meetings 
and entertainment committee, headed 
by Jerrold Seymann, of New York. 

A number of special committees will 
be operating during the coming year 
on various phases of activities of spe- 
cial interest to the members of the 
Section. Two of these were continued 
from the previous year: a Committee 
To Report on Recommendations of the 
Hoover Commission, as they affect 
public utility regulations, and a Spe- 
cial Committee on Uniform State Leg- 
islation in the same field. These are 
headed respectively by Willard W. 
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Gatchell, of Washington, and Ralph M. 
Besse, of Cleveland. Three new special 
deal 
with treatment of utility advertising 
expenses, to be headed by Jack K. 
Busby, of Allentown, 


special subject coverage in the stand- 


committees of the Section will 


Pennsylvania, 


ing committee report, to be headed by 
C. William Cooper, of New York, and 
atomic energy developments, also to 
be headed by Mr. Busby. 

Members of the Section will soon be 
receiving their individual copies of 
booklets containing the full text of all 
addresses delivered at the Section ses- 
sions in Los Angeles. These papers 
were also published in Volume 62, No. 
10 of Public Utilities Fortnightly, 
pages 792-856 (issue of November 6, 
1958). The Section adopted unani- 
mously a resolution to request the 
Board of Governors and the House of 
Delegates to amend the Section by- 
laws so as to permit a change in 
membership dues. 

Frank M. Ryburn, Jr., of Dallas, 
who is the Section’s Delegate to the 
House of Delegates for the coming 
year, reporting on the membership of 
that it totaled 
slightly less than 2,000 as of August 8, 


the Section, stated 
1958. Clarence H. Ross, of Chicago, 
Vice of the 


Section. Also elected to serve during 


was _ elected Chairman 
the coming year were the following 
new members of the Council of the 
Section: Charles A. Bane, of Chicago; 
C. William Cooper, of New York; 
John Lansdale, Jr., of Cleveland; 
James N. Ogden, of Mobile. Randall 
J. LeBoeuf, Jr.. of New York, who 
retired as the Section Chairman at the 
conclusion of the August meeting, will 


serve ex officio on the Council during 
the coming year. 

The Council was slated to hold its 
regular fall meeting at the Barclay 
Hotel in Philadelphia on November 14 
and 15. The of the 


Council meeting will be to receive com- 


main business 
mittee reports and formulate a program 
for the Section meeting next August at 
Miami Beach. An alphabetical list of 
the Section membership (for the year 
1958-59), classified by 
major cities, is in the process of prep- 


states and 


aration by the Section’s 
Francis X. Welch, 


D. C. Following its publication indi- 


secretary, 
of Washington, 


vidual copies will be distributed to all 
Section members. 


SECTION OF 
CORPORATION, BANKING 
AND BUSINESS LAW 


The November issue of The Business 
Lawyer, the publication 
which members of the Section of Cor- 
poration, Banking and Business Law 


receive free, contains not only the rec- 


quarterly 


ord of the principal proceedings of the 
Section at the annual meeting in Los 
Angeles but also a number of other 
excellent articles. The transcript of the 
program on federal tax liens is pub- 
lished in full, as are also the speech by 
Arthur H. Dean entitled “Soviet Eco- 
nomic Penetration”, the pleasant bank- 
ruptcy play “The Voice of the Gavel” 
and the paper by William C. Prather 
entitled “A Realistic Approach to Fore- 
closure”. 

The other articles are: “The Secur- 
ities and Exchange Commission and 
the Financing of Small Business” by 
Edward M. Gadsby; “Acceleration Un- 
Securities Act of 1933—A 
Reply to the Securities and Exchange 
Commission” by John Mulford; “The 
Welfare and Pension Plans Disclosure 
Act” by O. P. Scaife; “Opportunities 
To Assist Our Railroads” by Edwin S. 
Share- 


der the 


S. Sunderland; “Protecting 
holders’ Control Agreements Against 


Attack” by F. Hodge O'Neal; “Dis- 
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placed Corporations in Wartime” by 
William H. Reeves; and a comparison 
of the American close corporation with 
its British, German, Dutch and Swiss 
equivalents by Colin McFadyean, of 
England, Dieter Schneider, of Ger- 
many, Jan Houwink, of Holland, and 
Bernard J. Reverdin and Eric E. Hom- 
burger, of Switzerland. 

Also in the November issue are the 
lists of the 
number of which have very interesting 


Section’s committees, a 
programs. The Committee on Federal 
Regulation of Securities under the 
chairmanship of Arthur H. Dean, of 
New York, is studying the proposal of 
the Securities and Exchange Commis- 
sion to revise Rule 133 which relates 
to mergers, consolidations and similar 
transactions. 

The problems of the nation’s rail- 
roads are being considered by the 
Committee on Developments in Busi- 
ness Financing. Ray Garrett, of Chi- 
cago, is the Chairman. 

The Committee on Non-Profit Cor- 
porations, which sponsors the Model 
Non-Profit Corporation Act, will give 
particular emphasis this year to the 
problems of charitable foundations. 
The Chairman is John E. F. Wood, of 
New York. 

The Committee on Corporate Laws 
of which Leonard D. Adkins, of New 
York, is Chairman, has since July, 
1956, been engaged in the annotation 
of the Model Business Corporation Act. 
While the committee has a research 
staff at the American Bar Foundation 
to assist it, the members of the com- 
mittee are devoting much of their own 
time to the project. The Chairman of 
the committee assigns the drafts to 
committee members for revision and 
then at frequent intervals the full com- 
mittee meets for the purpose of con- 
sidering the proposed final versions. 

A new development this year is the 
publication of a Section membership 
roster. It is expected to be in the hands 
of all Section members shortly and 
should be a valuable tool in Section 
work, 
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SHOW IT, DON'T JUST ARGUE IT, 


—so say some of the nation’s leading trial lawyers 
and prosecuting attorneys. 

Many of the visual aids manufactured by Oravisual 
Company were designed in close consultation with 
judges and attorneys. They offer a new and im- 
proved technique in the field of demonstrative 
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ment of public attitudes toward fair 
procedures and due process. 

Without this essential leadership. 
there is an inevitable tendency for 
practice to drift downward to the level 
of those who have the least understand- 
ing of the issues at stake, whose experi- 
ence of life has not taught them the 
vital importance of preserving just and 
proper forms of procedure. It is chiefly 
for the lawyer that the term “due 
process” takes on tangible meaning, 
for whom it indicates what is allowable 
and what is not, who realizes what a 
ruinous cost is incurred when its de- 
mands are disregarded. For the law- 
yer the insidious dangers contained in 
the notion that “the end justifies the 
means” is not a matter of abstract 
philosophic conviction, but of direct 
professional experience. If the lawyer 
fails to do his part in educating the 
public to these dangers, he fails in 
one of his highest duties. 


Making Legal Services 
Available to All 

If there is any fundamental proposi- 
tion of government on which all would 
agree, it is that one of the highest 
goals of society must be to achieve 
and maintain equality before the law. 
Yet this ideal remains an empty form 
of words unless the legal profession is 
ready to provide adequate representa- 
tion for those unable to pay the usual 
fees. 

At present this representation is be- 
ing supplied in some measure through 
the spontaneous generosity of indi- 
vidual lawyers, through legal aid soci- 
eties, and—increasingly—through the 
organized efforts of the Bar. If those 
who stand in need of this service know 
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of its availability, and their need is in 
fact adequately met, the precise mecha- 
nism by which this service is provided 
becomes of secondary importance. It 
is of great importance, however, that 
both the impulse to render this service, 
and the plan for making that impulse 
effective, should arise within the legal 
profession itself. 

The moral position of the advocate 
is here at stake. Partisan advocacy 
finds its justification in the contribu- 
tion it makes to a sound and informed 
disposition of controversies. Where this 
contribution is lacking, the partisan 
position permitted to the advocate loses 
its reason for being. The legal profes- 
sion has, therefore, a clear moral ob- 
ligation to see to it that those already 
handicapped do not suffer the cumula- 
tive disadvantage of being without 
proper legal representation, for it is 
obvious that adjudication can neither 
be effective nor fair where only one 
side is represented by counsel. 

In discharging this obligation, the 
legal profession can help to bring 
about a better understanding of the 
role ~f the advocate in our system of 
government. Popular misconceptions 
of the advocate’s function disappear 
when the lawyer pleads without a fee, 
and the true value of his service to 
society is immediately perceived. The 
insight thus obtained by the public 
promotes a deeper understanding of 
the work of the legal profession as a 
whole. 

The obligation to provide legal serv- 
ices for those actually caught up in 
litigation carries with it the obligation 
to make preventive legal advice acces- 
sible to all. It is among those un- 


accustomed to business affairs and 


fearful of the ways of the law that 
such advice is often most needed. If 





it is not received in time, the most 
valiant and skillful representation in 
court may come too late. 


The Representation 
of Unpopular Causes 

One of the highest services the law- 
yer can render to society is to appear 
in court on behalf of clients whose 
causes are in disfavor with the general 
public. 

Under our system of government 
the process of adjudication is sur- 
rounded by safeguards evolved from 
centuries of experience. These safe- 
guards are not designed merely to lend 
formality and decorum to the trial of 
causes. They are predicated on the 
assumption that to secure for any con- 
troversy a truly informed and dispas- 
sionate decision is a difficult thing, 
requiring for its achievement a special 
summoning and organization of human 
effort and the adoption of measures to 
exclude the biases and prejudgments 
that have free play outside the court- 
room. All of this goes for naught if 
the man with an unpopular cause is 
unable to find a competent lawyer 
courageous enough to represent him. 
His chance to have his day in court 
loses much of its meaning if his case 
is handicapped from the outset by the 
very kind of prejudgment our rules of 
evidence and procedure are intended 
to prevent. 

Where a cause is in disfavor because 
of a misunderstanding by the pubiic, 
the service of the lawyer representing 
it is obvious, since he helps to remove 
an obloquy unjustly attaching to his 
client’s position. But the lawyer ren- 
ders an equally important, though less 
readily understood, service where the 
unfavorable public opinion of the 
client’s cause is in fact justified. It is 
essential for a sound and wholesome 
development of public opinion that the 
disfavored cause have its full day in 
court, which includes, of necessity, 
representation by competent counsel. 
Where this does not occur, a fear arises 
that perhaps more might have been 
said for the losing side and suspicion 
is cast on the decision reached. Thus, 
confidence in the fundamental proces- 
ses of government is diminished. 

The extent to which the individual 
lawyer should feel himself bound to 
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undertake the representation of un- 
popular causes must remain a matter 
for individual conscience. The legal 
profession as a whole, however, has a 
clear moral obligation with respect to 
this problem. By appointing one of 
its members to represent the client 
whose cause is in popular disfavor, 
the organized Bar can not only dis- 
charge an obligation incumbent on it, 
but at the same time relieve the in- 
lawyer of the 
might otherwise unjustly attach to his 


dividual stigma that 
appearance on behalf of such a cause. 
If the courage and the initiative of the 
individual lawyer make this step un- 
necessary, the legal profession should 
in any event strive to promote and 
maintain a moral atmosphere in which 
without 


he may render this service 


ruinous cost to himself. No member 
of the Bar should indulge in public 
criticism of another lawyer because he 
has undertaken the representation of 
Every 
of the profession should, on 


causes in general disfavor. 
member 
the contrary, do what he can to pro- 
mote a public understanding of the 
service rendered by the advocate in 


such situations. 


The Lawyer 
and Legal Reform 
There are few great figures in the 
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history of the Bar who have not con- 
cerned themselves with the reform and 
improvement of the law. The special 
obligation of the profession with re- 
spect to legal reform rests on consider- 
ations too obvious to require enumera- 
tion. Certainly it is the lawyer who has 
both the best chance to know when the 
law is working badly and the special 
competence to put it in order. 

When the fails to 
himself in the improvement of the law, 


lawyer interest 
the reason does not ordinarily lie in 
a lack of perception. It lies rather in 
a desire to retain the comfortable fit 
of accustomed ways, in a distaste for 
stirring up controversy within the pro- 
fession, or perhaps in a hope that if 
enough time is allowed to pass, the 
need for change will become so obvious 
that no special effort will be required 
to accomplish it. 

The lawyer tempted by repose 
should recall the heavy costs paid by 
his profession when needed legal re- 
form has to be accomplished through 
the initiative of public-spirited laymen. 
Where change must be thrust from 
without upon an unwilling Bar, the 
public’s least flattering picture of the 
lawyer seems confirmed. The lawyer 
concerned for the standing of his pro- 
fession will, therefore, interest himself 
actively in the improvement of the law. 
In doing so he will not only help to 
maintain confidence in the Bar, but 
will have the satisfaction of meeting 
a responsibility inhering in the nature 
of his calling. 


The Lawyer 
as Citizen 

Law should be so practiced that the 
lawyer remains free to make up his 
own mind hew he will vote, what 
causes he will support, what economic 
and political philosophy he _ will 


espouse. It is one of the glories of 


the profession that it admits of this 
freedom. Distinguished examples can 
be cited of lawyers whose views were 
at variance from those of their clients, 
lawyers whose skill and wisdom made 
them valued advisers to those who had 
little sympathy with their views as 
citizens. 

Broad issues of social policy can and 
should, therefore, be approached by 
the lawyer without the encumbrance 
of any special obligation derived from 
his profession. To this proposition 
there is, perhaps, one important quali- 
fication. Every calling owes to the 
public a duty of leadership in those 
matters where its training and experi- 
ence give it a special competence and 
insight. The practice of his profession 
brings the lawyer in daily touch with 

problem that is at best imperfectly 
understood by the general public. This 

broadly speaking, the problem of 
implementation as it arises in human 
affairs. Where an objective has been 
selected as desirable, it is generally 
the lawyer who is called upon to de- 
sign the framework that will put hu- 
man relations in such an order that 
the objective will be achieved. For 
that reason it is likely to be the lawyer 
who best understands the difficulties 
encountered in this task. 

A dangerous unreal atmosphere sur- 
rounds much public discussion of eco- 
nomic and political issues. The elec- 
torate is addressed in terms implying 
that it has only to decide which among 
proffered objectives it considers most 
attractive. Little attention is paid to 
the question of the procedures and in- 
stitutional arrangements which these 
objectives will require for their reali- 
zation. Yet the lawyer knows that the 
most difficult problems are usually 
first encountered in giving workable 
legal form to an objective which all 
may consider desirable in itself. Not 
1958 * Vol. 44 
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uncommonly at this stage the original 
objective must be modified, redefined, 
or even abandoned as not being attain- 
able without undue cost. 

Out of his professional experience 
the lawyer can draw the insight needed 
to improve public discussion of polit- 
ical and economic issues. Whether he 
considers himself a conservative or a 
liberal, the lawyer should do what he 
can to rescue that discussion from a 
world of unreality in which it is as- 
sumed that ends can be selected with- 
out any consideration of means. Ob- 
viously if he is to be effective in this 
respect, the lawyer cannot permit him- 
self to become indifferent and un- 
informed concerning public issues. 


Special Obligations Attaching 
to Particular Positions 
Held by the Lawyer 

No general statement of the re- 
sponsibilities of the legal profession 
can encompass all the situations in 
which the lawyer may be placed. Each 
position held by him makes its own 
peculiar demands. These demands the 
lawyer must clarify for himself in the 
light of the particular role in which 
he serves. 

Two positions of public trust require 
special mention. The first of these is 
the office of public prosecutor. The 
manner in which the duties of this 
office are discharged is of prime im- 
portance, not only because the powers 
it confers are so readily subject to 
abuse, but also because in the public 
mind the whole administration of jus- 
tice tends to be symbolized by its most 
dramatic branch, the criminal law. 

The public prosecutor cannot take 
as a guide for the conduct of his office 
the standards of an attorney appear- 
ing on behalf of an individual client. 
The freedom elsewhere wisely granted 
to partisan advocacy must be severely 
curtailed if the prosecutor’s duties are 
to be properly discharged. The public 
prosecutor must recall that he occupies 


1218 American Bar Association Journal 


a dual role, being obligated, on the 
one hand, to furnish that adversary 
element essential to the informed de- 
cision of any controversy, but being 
possessed, on the other, of important 
governmental powers that are pledged 
to the accomplishment of one objective 
only, that of impartial justice. Where 
the prosecutor is recreant to the trust 
implicit in his office, he undermines 
confidence, not only in his profession, 
but in government and the very ideal 
of justice itself. 

Special fiduciary obligations are also 
incumbent on the lawyer who becomes 
a representative in the 
Branch of 


where he continues his private practice 


Legislative 
government, especially 
after assuming public office. Such a 
lawyer must be able to envisage the 
moral disaster that may result from a 
confusion of his role as legislator and 
his role as the representative of private 
clients. The fact that one in this posi- 
tion is sometimes faced with delicate 
issues difficult of resolution should not 
cause the lawyer to forget that a failure 
to face honestly and courageously the 
moral issues presented by his position 
may forfeit his integrity both as law- 
yer and as legislator and pervert the 
very meaning of representative govern- 
ment. 

Mention of special positions of public 
trust should not be taken to imply that 
delicate moral issues are not con- 
fronted even in the course of the most 
humble private practice. The lawyer 
deciding whether to undertake a case 
must be able to judge objectively 
whether he is capable of handling it 
and whether he can assume its burdens 
without prejudice to previous commit- 
ments. In apportioning his time among 
cases already undertaken the lawyer 
must guard against the temptation to 
neglect clients whose needs are real 
but whose cases promise little financial 
reward. Even in meeting such every- 
day problems, good conscience must 
be fortified by reflection and a capacity 
to foresee the less immediate conse- 


quences of any contemplated course 


of action. 


III. 


To meet the highest demands of 
professional responsibility the lawyer 
must not only have a clear understand- 
ing of his duties, but must also possess 
the resolution necessary to carry into 
effect what his intellect tells him ought 
to be done. 

For understanding is not of itself 


enough. Understanding may enable 
the lawyer to see the goal toward 
which he should strive, but it will not 
furnish the motive power that will 
For this the 


lawyer requires a sense of attachment 


impel him toward it. 


to something larger than himself. 


For some this will be attainable only 
through religious faith. For others it 
may come from a feeling of identifica- 
tion with the legal profession and its 
great leaders of the past. Still others, 
looking to the future, may find it in 
the thought that they are applying 
their professional skills to help bring 
about a better life for all men. 

These are problems each lawyer 
But in 
solving them he will remember, with 
Whitehead, that moral education can- 
not be complete without the habitual 
vision of greatness. And he will recall 


must solve in his own way. 


the concluding words of a famous 
essay by Holmes: 


Happiness, I am sure from having 
known many successful men, cannot 
be won simply by being counsel for 
great corporations and having an in- 
come of fifty thousand dollars. An 
intellect great enough to win the prize 
needs other food besides success. The 
remoter and more general aspects of 
the law are those which give it univer- 
sal interest. It is through them that 
you not only become a great master in 
your calling, but connect your subject 
with the universe and catch an echo of 
the infinite, a glimpse of its unfathom- 
able process, a hint of the universal 
law. 
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RATES 25 cents per word for each insertion; 
minimum charge of $2.50 payable in ad- 
vance. Copy should reach us by the first 
day of the month preceding month of issue. 
Allow two extra words for box number. 
Address all replies to blind ads in care of 
American Bar Association JourNnat, 1155 
East 60th Street, Chicago 37, Illinois. 





BOOKS 





LAW BOOKS BOUGHT AND SOLD: COM 
plete libraries and single sets. CLARK BoaRDMAN 
Co., Ltp., 11 Park Place, New York City. 


USED LAW BOOKS AT ATTRACTIVE 

prices. We buy and sell either one book or a 
complete library. Let us quote you prices. Haagay 
B. Lake, 321 Kearney Street, San Francisco 8, 
California. 





IF YOU DEFEND OR PROSECUTE ANY 

damage suits, you need Liability Claims and 
Litigation, Third Edition, 77 page booklet, con- 
taining: Check lists for investigation, trial prep- 
aration, plaintiff's deposition, automobile and fall 
ing accident depositions; stopping tables for auto- 
mobiles; how to value lawsuit on the odds; other 
outlines, tables and suggestions. $1.25 postpaid. 
Spurgeon L. Smithson, 1000 Rialto Building, Kan- 
sas City 6, Missour 





LOTTERIES, LAWS, AND MORALS, by Judge 

Francis Emmett Williams of St. Louis, retired. 
The Warren Deluge of Overworld Lottery Gam- 
bling flooding mails and airways through seven 
enforcement loopholes at Washington. Foreword by 
Missouri Attorney General Dalton, Commendation 
by Bishop Ivan Lee Holt, Editor H. H. McGinty, 
Dr. Daniel A. Poling. Pages 338. Price $5.00. 
Order from Vantage Press, Inc., 120 W. 31st St., 
New York 1, N Y 








FOR A PROMPT CASH OFFER ON LAW 
books, write The Michie Company, Charlottes- 
ville, Virginia. 





THOMAS LAW BOOK COMPANY PUBLISH 
ers. We Sell, Buy and Exchange. Incorporated 
1885. St. Louis 2. Mo 











LAW LIBRARIES OR LESSER COLLEC- 

tions of esteemed used law books purchased. 
Price list free on request lists some used law books 
we have for sale, also indicates the type materials 
we will purchase. Claitor’s Book Store, Baton Rouge 
2, Louisiana. 





“THE HAND OF HAUPTMANN.” STORY 
of Lindbergh Case by Document Expert cited 
by John Henry Wigmore, 368 pages, 250 Illus- 
trations. Price $5.00. J. V. Harinc @ J. H. 
Harinc, 15 Park Row, New York 38, N Y. 





WHEN YOU HAVE A DOCUMENT PROB- 
lem of any kind send for “Questioned Docu- 
ments, Second Edition.” 736 pages, 340 Illustra- 
tions, $12.50 delivered. Also “The Problem of 
Proof’, 539 pages, $10.50 delivered. Atsert §S. 
Osvorn, 233 Broadway. New York 7, N. Y. 





LAW BOOKS--WE CAN SUPPLY THE 

following sets at this time: U.S. Attorney 
General Opinions, complete sets or odd volumes 
Decisions of the Commissioner of Patents, com- 
plete sets or odd volumes. Practically all Law 
Reviews and Periodicals published in the U.S.A. 
Law Books bought, sold and exchanged. Write us 
for your every law book need. DENNIS & CO., 
INC., 251 Main St., Buffalo 3, New York. 





LAW BOOKS BOUGHT, SOLD, EX- 
changed. Free Catalogue. Irnvinc Kotus, 516% 
Main St., Vancouver, Washington. 





LAW BOOKS BOUGHT AND SOLD: COM- 
plete libraries and single sets. Cecit Sxipwita, 
108 East Fourth Street, Los Angeles 13, California. 





WRITE US FOR YOUR TEXT BOOK NEEDS. 

Good used law books bought, sold and ex- 
changed. (In business 50 years.) Tae Harrison 
Company, 93 Hunter Street, S. W., Atlanta 2, 
Georgia. 





LOWEST PRICES USED LAW BOOKS COM- 

plete stocks on hand, sets and texts, Law Li- 
braries appraised and bought. Nationar Law 
Liprary AppratrsaL AssoctaTion, 127 South 


Wacker Drive, Chicago 6, Illinois, 


FOR SALE 





CORPUS JURIS SECUNDUM--EXCELLENT 
condition; complete to date; $500. Toulmin Anti- 

trust Laws of the United States—current supple- 

ments; excellent condition; $50. Box 8D-1, 





HANDWRITING EXPERTS 





HARRY M. ASHTON, 4574 FOURTEENTH 

Ave., North, St. Petersburg, Fla. Dickens 2-2391. 
Over 30 years with Post Office Department. Quali- 
fied in all courts. Completely equipped laboratory for 
handling all types of document problems. Member 
American Academy of Forensic Sciences. Listed 
in Martindale-Hubbell Law Directory 


HARRIS & HARRIS, 510 SOUTH SPRING 

Street, Los Angeles, telephone MAdison 5-1518 
and 703 Market Street, San Francisco, telephone 
DOuglas 2-4329. Discovery and proof of facts 
relating to disputed handwriting, typewriting, inks 
and papers. Over 25 years’ experience. Qualified 
in all courts. Members: American Society of 
Questioned Document Examiners. 





LUKE S. MAY, CONSULTING EXPERT & 

examiner of “Questioned Documents.”’ Qualified 
all courts United States and Canada. Advanced 
Scientific Evidence Laboratories for proof of facts, 
all types disputed papers. Phone Elliott 2445, 843 
White-Henry-Stuart Building, Seattle 1, Wash- 
ington. 





M. A. NERNBERG, EXAMINER OF DIS- 

puted Documents. Thirty years’ experience. For 
merly specially employed by the United States 
Government as handwriting expert in cases in- 
volving handwriting. 3219 Grant Building, Pitts 
burgh, Pa. Phone ATlantic 1-1911. 








RICHARD BOWEN, DETROIT 27, MICH. 

28 years’ experience. Qualified in all courts, 
Completely equipped laboratory. 10023 Hubbell Ave. 
VErmont 7-6454. 





DONALD DOUD, CHICAGO & MILWAUKEE 

Nationwide experience includes U.S. vs. Hiss, Ill. 
vs. Hodges. Complete laboratory facilities. Experi- 
enced expert witness. Member: American Society 
Questioned Document Examiners, 312 E. Wiscon- 
sin, Milwaukee; Temple Building, Chicago. 





VERNON FAXON. EXAMINER OF QUES. 

tioned documents. Opinions rendered re: Hand 
writing, typewriting, erasures, interlineations, sub- 
stitutions on wills, deeds, contracts, books of 
account, and all kinds of documents. Suite 1408, 
134 North LaSalle Street, Chicago 2, Ill. Tele- 
phone: CEntral 6-1050 





E H FEARON. BESSEMER BUILDING, 

Pittsburgh 22. Pa. Office telephone: ATlantic 
1-2732; residence telephone: TEnnyson 5-7865 
Scientific examination of disputed documents. 
Completely equipped laboratory. Photographic ex 
hibits including third dimension and color made 
to demonstrate facts in court. Nationwide experi 
ence 


WM. H. QUAKENBUSH-— 30 YEARS’ EXPE 

rience in the disputed document field. Qualified 
in all courts. Fully equipped laboratory. Listed in 
Martindale-Hubbel! Directory. Phone VI 3-7826, 
Box 424, Lawrence, Kansas. 





KARL SCHOTTLER, ST. LOUIS, MO., 
Telephone GArfield 1-3399. Scientific Technique 
in Document Examination. 





CHARLES C. SCOTT, KANSAS CITY, MO 

Author: Photographic Evidence. Handwriting 
and typewriting identified. Forgeries and altera 
tions detected. Faded and obliterated writing de 
ciphered. Nationwide experienced consultant and 
expert witness. Commerce Trust Building, Victor 
2-8540. 





DR. WILMER SOUDER, CONSULTANT. RE- 

ports. Exhibits. Testimony. 30 years’ experience 
in State and Federal Courts while a career mem- 
ber Scientific Staff. National Bureau of Standards. 
3503 Morrison St., N. W., Washington 15, D. C 
Phone: WOodley 6-3050 





HANNA F. SULNER, NEW YORK CITY. 

Qualified examiner of all kinds of questioned 
documents; expert testimony illustrated. 35-30 81 
Street, Jackson Heights 72, New York. IL. 8-6176. 





GEORGE G. SWETT, DOCUMENT EXPERT 

with Post Office Department 12 years. Hand- 
writing, typewriting and other document problems 
considered. Photographic laboratory maintained. 
Nation-wide qualification. Member ASQDE, 14 
South Central, St. Louis 5, Mo. PArkview 5- 
9394 


HERBERT J. WALTER (1879-1958) LINTON 

GODOWN—Examiners and Photographers of 
Questioned Documents. Member A.S.Q.D.E., Fel 
low A.A.F.S. Suite 2210, 100 North LaSalle St., 
Chicago 2—phone CEntral 6-5186. 


GEORGE L. WHITE, EXAMINER OF QUES 
tioned Documents, 4229 Brook Road, Richmond, 
Virginia. 





BEN GARCIA, EXAMINER OF QUESTIONED 
handwriting and typewriting. Qualified expert 

Over 15 years’ experience. 810 E. & C. Building 

Denver, Colorado. Phone AComa 2-2360. 





LINTON GODOWN, MEMPHIS, EXAMINER 

handwriting, signatures, typewriting, inks, alter- 
ations, etc. Portable laboratory equipment. Re- 
ports. Exhibits. Experienced, qualified witness. 
Member ASQDE. 1830 Exchange Bldg., JAckson 
5-1711. 


LAWYERS WANTED 





TAX LAWYER. SUBSTANTIAL EXPERI- 

ence federal income, estate taxes. For Phila- 
delphia law firm. Wonderful opportunity. Submit 
details education, experience, personal back- 
ground. Replies confidential. Box 8D-4. 
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MISCELLANEOUS 





VALUATION OF CLOSE CORPORATION 

stock. Thoroughly documented appraisals pre 
pared for gift and estate tax purposes, 
mergers, recapitalizations, etc. A background of 
effective cooperation with attorneys, accountants, 
executors, and financial institutions. For informa 
tion, call or write MANAGEMENT PLANNING, 
INC., 192 Nassau Street, Princeton, New Jersey 
(Walnut 4-4200). 


sales, 





POSITIONS WANTED 





ATTORNEY, EARLY THIRTIES, MARRIED, 

law review, six years’ specialized tax experience 
with federal government and large New York law 
firm, seeks opportunity for imaginative tax plan- 
ning with growing law firm or large corporatior 
Box 8N-4. 





ATTORNEY, 35, TWO YEARS’ PRIVATE 
practice; three years’ corporation tax experience; 
three years broad corporation legal experience. 
Seeks challenging corporate opportunity, legal or 
administrative. For resume write Box 8D-2. 





ATTORNEY, C.P.A., 28, TAX EXPERIENCE 
Desires connection with law firm for tax practice 
1” with corporation tax department. Box 8D-3. 





ATTORNEY, 26, SINGLE, A.B., LL.B., LL.M. 

(corporate law). Law review editor, clerkship 
state supreme court. Seeks affiliation with firm or 
corporation. General practice or will specialize 
Box 8D-5. 











TECHNICAL SERVICES AVAILABLE 





ASSISTANT HOUSE COUNSEL OF NATION.- 

ally known company seeks position as corporation 
General Counsel. Present salary $15,000. Box 
8D-6. 





YOUNG ATTORNEY WITH NINE YEARS’ 

experience, oil and gas law, desires connection 
with firm or corporation. Will furnish resume on 
request. Box 8D-7. 





ROBES 





JUDICIAL ROBES CUSTOM TAILORED — 
The best of their kind—satisfaction guaranteed 

—Catalog J sent on request. BentLtey & Simon, 

Inc., 7-9 West 36th St., New York 18, N. Y. 





SHORTHAND AND 
STENOTYPE REPORTING 





CONSULTING BIOLOGISTS — POLLUTION 

Effects and Water Quality, fresh and saltwater 
Investigations, Reports, Court Testimony. Thomas 
Dolan, Charles B. Wurtz, Ph.D., 610 Commercial 
Trust Building, Philadelphia, Pennsylvania. 





CHEMIST AND CHEMICAL ENGINEER — 

25 years’ experience — petroleum, gas, petro 
chemicals, foods, chemical processes. Consultation 
and court testimony. Russell G. Dressler, Ph.D., 
Consultant, 204 Carolwood Dr., San Antonio 13, 
Texas, Dlamond 2-5456. 





ECONOMIC, STATISTICAL, MARKETING 

Consultation and Research—Federal Trade Com- 
mission, antitrust, contract, tax cases. References 
on request. W. Halder Fisher & Associates, 1112- 
13th Street, Northwest, Washington 5, D.C 
REpublic 7-7866. 





SAN FRANCISCO: HART & HART (SINCE 

1927), official reporters (shorthand and ma- 
chines); notaries; private deposition suite; state- 
wide notary and reporting service. Chancery 
Building, 564 Market Street. References: local 
bench and bar. 





CLARENCE S, BRUCE, TRAFFIC ACCIDENT 
Analyst — Reconstruction, Consultation, Expert 
testimony. Automotive Engineer, formerly with 


National Bureau of Standards, Washington, D.C. 
Box 7S-1. 





Association Calendar 





Annual Meetings 





Greater Miami Beach Area, Florida 


Washington, D. C. 


August 


Board of Governors Meeting 





Spring Meeting. Washington, D. C. 





August 24-28, 
29-September 2, 


1959 
1960 


May 17-19, 1959 


Midyear Meeting, House of Delegates 





Edgewater Beach Hotel, Chicago, Illinois 


Board of Governors 


Group Meetings 


House of Delegates 


Regional Meetings 





Pittsburgh, Pennsylvania 


Memphis, Tennessee 
Houston, Texas 
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November l- 4, 
November 9-12, 1960 


February 19-24, 1959 
February 20-21, 1959 
February 21-22, 1959 
February 23-24, 1959 


March 11-13, 1959 


1959 
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continued from page 1126 
§ 307 A. Unauthorized Assignment by Agent 


If an agent assigns an assignable contract which he has 
made for an undisclosed principal to one who pays value 
and has no notice of the principal’s interests, the trans- 
feree is entitled to the contract. 


Comment: 


_.@. Rationale. The rule stated in this Section is based on the theory 
that the agent has legal title to the contract, since he is the sole contracting 
party. The principal, whose rights arise by operation of law, has only an 
equitable interest, as is indicated by the fact that his rights in the contract 
are limited by the agent’s rights. It follows that aside from doctrines of 
estoppel, or rules as to the transfer of title to documents or other 


a * * x a 


COURT CITATIONS TO FIRST RESTATEMENT 
§ 321. Principal Partially Disclosed. 


C.A.D.C. 1954. Sec. and com. b cit. in C.A.2, 1951. Sec. and com. a quot. in 


sup. Where defendant, acting as an agent 
in obtaining a loan for plaintiff, failed to 
disclose the identity of the lender, his 
wife, whom he was also representing, and 
participated in the charging of usurious 
interest, plaintiff was allowed to assert 
his right against defendant alone. Searl v. 
Earll, 95 U.S.App.D.C. 151, 221 F.2d 24, 


28, 29. 


Mich. 1953. Com. a cit. in sup. Where 
a lawyer is retained by the defendant to 
purchase a tract of land and the lawyer 
informed the defendant that an adjoining 
tract could be 


with such tract. 


Mich. 424. 58 


connection 
Storm v. Eldridge, 336 


N.W.2d 129, 133. 


dered in 


N.Y.Sup.Ct. 1949. Sec. and com. a quot. 
in sup. Where passenger of vessel who 
purchased ticket for passage thereon was 
not informed that defendant was acting as 
agent for United States acting by and 
through War Administration, 
and contract merely disclosed that defend- 
ant was agent, defendant was personally 


Shipping 


liable for loss of passenger’s bag- 


sup. in ftn. Where buyer and brokers 
made contract for purchase and sale of 
glucose and at time contract was made 
buyer did not know name of person or 
persons for whom brokers were acting in 
absence of showing of custom or agree- 
ment to contrary, buyer could hold bro- 
kers liable for breach of warranty. Prop- 
stra v. Dyer et al. (Sugar Trading Corp., 


a oS 


Pa. 1936. Cit in dictum. Although the 
officers who order the work performed 
might be liable, a_ political 
campaign committee whose purpose was 


personally 


to elect can 


x 


gage under provisions of ticket. Scire v. 
American Export Lines, Inc. (two cases), 
197 Mise. 422, 93 N.Y.S.2d 457, 462. 

Or. 1951. Cit. in sup. Where Insurance 
Adjuster disclosed that he was making 
adjustments for an insurance company 
while contracting for 

% % * % oo 
Norswing v. Lakeland Flying 
193 Or. 91, 237 P.2d 586, 590, 

Pa.Super. 1947. Cit. in sup. In an action 

against brokers for the recovery of hand 


Service, 


December, 1958 « Vol. 44 1227 
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money paid in a real estate transaction, 
where it appeared that the brokers did not 
disclose to the plaintiff the owner of the 
property, defendants could be held per- 
sonally liable for the return of such 
money as agents for an undisclosed prin- 
cipal, even though plaintiff was aware that 


brokers were agents only. Schelly v. Grib- 
bin, 161 Pa.Super. 20, 53 A.2d 862, 863. 


Wyo. 1952. Cit. in sup. Undisclosed 
principal may sue on contract made in his 
behalf by his agent, but party sued may 
present such defenses 


§ 345. Agent Exercising Privileges of Principal. 
REPORTER’S NOTES 


Sections 345, 346 and 347 deal 
with the defenses which an agent 
may have because he is doing an 
act which the principal would be 
privileged to do or is himself pro- 
tecting the interests of the princi- 
pal, Section 347 in its original 
form stated that “an agent acting 
in pursuance of his authority has 
the immunities of a principal 
which were not personal to the 
principal.” Reconsideration of this 
language has convinced the group 
that the word immunity was im- 
properly used to cover situations 
for which other phrasing should 
be used, Hence the Section has 
been changed to read as it is at 
present distinguishing between im- 
munities, privileges, and the lack 
of duty or diminished duty of care 
which is owed to special groups of 
persons under some circumstances. 
This distinction is pointed out in 
§ 217. 

Although there are many cases 
which can be cited in accord with 
§§ 345 and 346, the cases which 
have occurred most frequently are 
those in which an agent has caused 
his employer to commit a breach 
of contract. A few representative 
cases follow: Funk v. Baldwin, 80 
Ga.App. 177, 55 S.E. 733 (1949), 





discharge of employees; Hicks v. 
Haight, 171 Misc. 151, 11 N.Y.S.2d 
912 (1939), same; Finkelstein v. 
Kesalp Realty Corp., 279 App.Div. 
939, 111 N.Y.S.2d 282 (1952), caus- 
ing vendor to break contract with 
purchaser; Said v. Butt [1920] 3 
K.B. 475, causing theatre to refuse 
to admit the plaintiff. See also cases 
discussed under §348 in which a 
real estate broker misrepresents the 
amount which his principal is wiil- 
ing to accept. 

The cases denying that the agent 
or servant has the immunity of a 
principal are almost unanimous. 
Typical recent cases are: Pennell v. 
Home Owners’ Loan Corp., 21 
F.Supp. 497 (D.C.Me. 1937), gov- 
ernmental loan corporation not 
immune from suit: Quinn v. South- 
gate Nelson Corp., 36 F.Supp. 873 
(S.D.N.Y. 1941), certiorari denied 
314 U.S. 682, 62 S.Ct. 185, 86 L.Ed. 
546, operator of steamship owned 
by United States; Voltz v. Orange 
Volunteer Fire Ass’n, Inc., 118 
Conn. 307, 172 A. 220 (1934), mem- 
bers of volunteer fire department; 
Shirkey v. Keokuk County, 225 
Iowa 1159, 281 N.W. 837 (1938), op- 
erator of road machinery for the 
county; Hester v. Sanderson, 172 
So. 565 (La.App. 1937), gov- 





Abbreviations: cit.—cited; com.—comment; fol.—followed; quot.—quoted; 


sec.—section; subsec.—subsection; sup.—support. 
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The bites are too few when I fish for 
a case 

My colleagues clam up and soon I’ve 
lost face 


LIFE and ADVENTURES of SAWYER the LAWYER 





aFteR ALR 


With the Index for bait, I catch cases 
galore 

My fishing’s for real now that search 
is no chore. 








ALR’s fact-word Index ended Law- 
yer Sawyer’s bated-breath inquests 
of his colleague’s knowledge. 


You, too, will find a wealth of fact- 
word leads in the ALR Index to all 
cases On your point. 


And ALR’s TOTAL RESEARCH 
annotations give you every case in 
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ADVISING 


a 
CLIENT 


The lawyer who gives sound advice 
today often must examine perti- 
nent Federal as well as State Court 
decisions. Overlooking a Federal 
decision may vitally affect — even 
prove fatal to his client’s cause. 


A ‘‘Federal’’ case in point can be as 
important as a State Court decision. 


Information about ‘‘West’s” Com- 
plete Federal Reporting Service 
supplied without obligation. 
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